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Reform of the Greek Bankruptcy Code (art. 99) 
 Pre – bankruptcy Rehabilitation Procedure and Special Liquidation 

 

 

 

 

Introduction 

 
New Law 4013/2011 which has been published on 

15.09.2011 substituted the provisions of the Greek 

Bankruptcy Code for the conciliation procedure 

and has introduced the new Rehabilitation 

Procedure.  

 

The main goal of the new law is the enhancement 

of the prospects of rescuing the enterprise during 

the pre – bankruptcy stage by lifting the key 

drawback of the conciliation procedure, i.e. the 

lack of binding effect upon creditors who did not 

consent to the rescue plan.  

 

The newly introduced rehabilitation procedure 

focuses on the effort to deal with the so-called 

collective action problem. This latter is an inherent 

issue of collective insolvency proceedings, since 

“…even if all creditors acknowledge that the 

adjustment of their claims, which will rescue the 

debtor shall be in the collective interest, each one 

may still individually hope that the other creditors 

will suffer the cost of the adjustment and will 

consolidate the debtors’ business, without the need 

to suffer the sacrifices….” (introductory report of 

the Law). 

 

Briefly, the main characteristics of the new 

provisions are outlined as follows: 

 

•••• Binding effect of the rehabilitation 

procedure also upon dissenting creditors  

•••• Flexibility for the conclusion of the 

agreement before the commencement of 

official proceedings 

•••• Expansion of the content of the 

rehabilitation procedure 

•••• Re-introduction of the process of special 

liquidation  
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The basic provisions on rehabilitation procedure 
 

 

1.   Requirements 

 
Debtors who have already reached the state 

of the cessation of payments may also benefit 

from the new provisions and seek to enter this 

pre – bankruptcy procedure. In such case, the 

debtor should also submit in the same legal 

document the application for the declaration 

in bankruptcy, which shall be suspended until 

termination of the rehabilitation procedure, 

provided that the application for the opening 

of the rehabilitation procedure is accepted. 

Eventual omission to submit the application 

for bankruptcy does not necessarily mean that 

the application for the opening of the 

rehabilitation procedure will be rejected, 

however the liability of administrators for not 

timely filing for bankruptcy on the basis of the 

general provisions is not excluded.  

 

2.  Application for the opining 

of the procedure 

 
The application for entry in the rehabilitation 

procedure shall contain among other 

information, details concerning the enterprise 

of the debtor, its economic situation, the 

causes of its financial difficulties, the proposed 

financial measures to address the situation 

and the negotiations that have already taken 

place with creditors. The application must be 

mandatorily accompanied by an expert 

report. The expert, who is elected by the 

debtor, shall be either a credit institution, 

auditor or audit firm. A deposit slip of €7.000, 

in the event that the debtor is an S.A. 

company, and €4.000 for any other legal 

entity also needs to be submitted. In addition, 

the debtor needs to file a certificate of the 

competent tax authorities on its debts to the 

State. 

 

3.   Appointment of a mediator 

 
The appointment of a mediator is no longer 

mandatory. The court may appoint a special 

attorney-in-fact responsible mainly for the 

preservation of the debtor’s assets.  

 

4.  Provisional measures – 

Suspension of actions 

 
The possibility of taking provisional measures 

is provided also during the rehabilitation 

procedure. The suspension of individual 

enforcement acts against the debtor’s assets 

concerns the obligations of the debtor which 

have arisen before the submission of the 

application for the opening of the 

rehabilitation procedure, as well as new 

claims under special circumstances. Protection 

may also be extended to guarantors or other 

co-debtors, in case of important business or 

social reasons. Provisional measures do not 

affect financial collateral agreements and 

close-out netting clauses pursuant to Law 

3301/2004 (implementing EU Directive 

2002/47).  

 

Similarly, rights of termination of lease and 

repossession of leased premises in accordance 

with lease contracts are not affected, in cases 

where the debtor has defaulted in the 

payment of six (6) or more monthly rents.  

 

5.   Term of conclusion 

 
The rehabilitation agreement shall be 

concluded within a deadline of four (4) 

months (with the possibility of extension 

under certain circumstances) starting from the 

date of the issuance of the decision of the 

Court for its opening.  

 

6.   Majority required 

 
The convocation of the creditors’ assembly is 

optional, mainly covering cases where in view 

of the big number of existing creditors, direct 

negotiations with them are difficult. In order 

for the assembly to validly resolve on a 

rehabilitation agreement, a majority of 
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creditors representing at least 50% of the 

totality of claims is required. For the 

acceptance of the plan of the rehabilitation 

procedure a majority of 60% of claims is 

required, including at least 40% of creditors 

secured by in rem securities or holding a 

special lien or a prenotice of mortgage.  

 

7.   Confidential conclusion 

 
It is possible for the debtor to reach an 

agreement with creditors representing the 

above majority percentages (60-40%) before 

the commencement of the formal 

rehabilitation procedure, by means of 

confidential negotiations and without the 

need to disclose publicly the financial 

difficulties of the enterprise. The agreement is 

submitted to the Court for ratification, 

provided that it has been signed by the 

creditors (in a manner similar to the model of 

“pre-packaged plans”). 

 

8.  Shareholders’ and Partners’ 

collaboration 

 
In cases where pursuant to Company Law a 

resolution of the General Assembly of the 

shareholders is required for the fulfillment of 

any term of the agreement and one or more 

shareholders (or, for limited liability 

companies, partners) abusively deny to 

collaborate to the conclusion of the 

rehabilitation procedure, the Insolvency Court 

is entitled, following an application by the 

debtor or by a creditor, to appoint a special 

proxy who will attend and vote on behalf of 

those shareholders or partners.  

 

9.  Participation of the State – 

Public entities 

 

The State and other public entities may 

consent to rehabilitation procedures under 

similar terms, as would a private creditor. 

 

10.  Scope of the agreement 

 
The scope of the agreement may vary, 

including any adjustment with respect to the 

debtor’s assets and liabilities. Indicatively, the 

following possibilities are mentioned: a) the 

amendment of the terms of the obligations of 

the debtor, b) debt capitalization (debt-for-

equity swap) through the issuance of shares of 

every type or corporate parts, as the case may 

be c) the regulation of the relationship of 

creditors after the ratification of the 

agreement, either under their capacity as 

creditors or under their capacity as 

shareholders or partners in the event of debt-

for-equity swap, d) reduction of claims against 

the debtor, e) the disposal of the debtors’ 

assets, f) the assignment of the management 

of the debtor to a third party within the 

context of any legal relationship including by 

way of indication, lease or management 

agreement, g) the transfer of the enterprise of 

the debtor, either in whole or in part, h) the 

suspension of the individual measures of 

enforcement of creditors, i) the appointment 

of a person responsible to supervise the 

execution of the terms of the rehabilitation 

agreement. The rehabilitation agreement shall 

be mandatorily accompanied by a business 

plan.    

 

11. Ratification of the 

agreement 

 
The Court shall ratify the agreement unless:  

 

a) it is estimated that the business of the 

debtor shall not become sustainable, b) the 

collective satisfaction of creditors is impaired, 

c) the rehabilitation procedure is the product 

of fraud or any other unfair or bad faith acts of 

the debtor, a creditor or a third party or it 

violates mandatory law and d) the 

rehabilitation agreement does not provide for 

equal treatment of the creditors ranking in the 

same position. The insolvency court, instead 

of rejecting the application for ratification, 

may set a deadline for the filing of additional 

documents, the provision of clarifications or 

the amendment of the agreement. 

 

12. Consequences of the 

ratification 

 
Following the ratification of the rehabilitation 

agreement, the latter has a binding effect 
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even on dissenting creditors. The decision for 

the ratification of the rehabilitation 

agreement shall be a legal title for 

enforcement with regards to the obligations 

assumed on the basis of its provisions. In 

addition, the prohibition or impediment to 

issue checks imposed on the debtor before 

the initiation of the rehabilitation procedure is 

automatically lifted, whereas the criminal 

liability arising from the issuance of 

dishonoured cheques and from defaulted 

payments towards the State and social 

security organizations is extinguished. 

13.  Transfer of the enterprise 

 
In the event that the rehabilitation agreement 

provides for the transfer of the debtor’s 

enterprise in part or as a whole, certain 

obligations of the debtor may be assumed by 

the acquirer. Within the framework of the 

agreement, the possibility for creditors to 

establish a S.A. company through 

contributions in kind of part or the whole of 

the claims against the debtor is also provided. 

 

 

Special Liquidation 
 

 

 

 

The procedure of special liquidation is re-

introduced mainly for cases where it is possible for 

the business to be rescued as a going concern by 

means of a quick sale of its assets to interested 

investors. In order for the application for special 

liquidation to be admissible, the debtor must 

submit together with it: a) a certification of a bank 

or an investment firm confirming the existence of 

a solvent investor who is interested to purchase 

the assets of the enterprise and b) declaration of 

the recommended liquidator that the latter is 

willing to assume such task and a relevant report, 

together with a statement for the existence of the 

required funds. Following the decision which 

accepts the application, the insolvency court 

appoints the liquidator to whom the authority of 

the statutory organs of the enterprise is further 

delegated. After the liquidator takes up the 

management of the enterprise, he proceeds to a 

number of actions aiming at the transfer of the 

assets of the enterprise and the satisfaction of the 

claims of creditors out of the proceeds of 

liquidation. 

 

 

 

 

Other important provisions 
 

 

 

•••• The time period within which the debtor 

(or in case of a company, the competent 

administrative organs) are obliged to file 

the application for bankruptcy after the 

occurrence of the cessation of payments is 

prolonged from fifteen (15) to thirty (30) 

days. 

 

•••• It is stipulated that the lien of the parties 

financing the enterprise as well of the 

suppliers of goods or services for their 

claims arisen with the view to the 

continuation of the operation of the 

debtor can apply for every financing act 

after the application for the opening of the 

rehabilitation procedure, on the condition 

that such lien is provided within the 

rehabilitation agreement. 

 

•••• It is further clarified that the acquisition of 

securities within the context of the 

rehabilitation procedure of article 99 does 

not establish an obligation for a mandatory 

offer under Capital markets law. 
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Entry into force of the new law 

 

 

 

 

The provisions of the new law are applicable to 

companies which submit an application for the 

opening of the rehabilitation procedure after the 

entry into force.  For cases where a conciliation 

procedure has already been opened under the 

previous legal framework and which are pending 

during the entry into force of the new law, the 

parties are entitled to elect between either the 

previous status of the conciliation procedure or the 

newly introduced rehabilitation procedure. 
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