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FROM THE CO-CHAIRS

Freek Jonkhart
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Jörg Menzer
Noerr, Bucharest

joerg.menzer@ 
noerr.com

Challenging the year ahead!

Welcome to the latest edition of the European 
Regional Forum’s newsletter. Once again, 
we would like to thank all contributors for 
sharing a great number of interesting legal 
news and practical insights. Our editors have 
made great efforts in selecting those articles 
that we believe our readers will find most 
relevant and effective.

Recent events and future development

We are very proud of the Forum’s active 
participation in several sessions at last year’s 
IBA Annual Conference in Boston. The 
most interesting and well-attended sessions 
addressed topics such the euro and European 
economy and Transatlantic disputes. Looking 
forward to another successful year, the 
Advisory Board met in St Gervais in January 
to discuss the challenges for 2014 and 
define this year’s agenda. We have already 
contributed to several events so far, including 
the 2nd IBA European Corporate and Private 
M&A Conference which took place in Paris 
in February, as well as several annually 
recurring conferences. Our special focus lies 
as always in promoting the goals of the IBA, 
in structuring high-level events, delivering 
and strengthening the transfer of professional 
know-how and getting involved in special 
development projects.

Upcoming events

We are now preparing together with AIJA 
the Governance and Succession Conference 

From the Co-Chairs
in Berlin in June. We are also organising 
and strongly promoting a regional Nordic 
Conference in Oslo in September, a 
conference that seeks to enhance and 
strengthen the activities within the Forum. 
Several other repetitive and new events taking 
place in cities across Europe will follow. Please 
visit the IBA website to find out more details 
about each event.

The highlight of this year’s agenda will 
again be the IBA Annual Conference in Tokyo 
on 19–24 October. The event is open to both 
members and non-members of the IBA and 
features a wide array of sessions, workshops 
and panels addressing issues ranging from 
arbitration to M&A law, from human rights to 
the ethics of the legal profession. The Forum 
has organised several interesting sessions in 
collaboration with other committees. Two 
sessions are of particular interest: ‘Eyes wide 
shut: big brands and the good life, but for 
who?’ which addresses the industry and global 
ethics of brands; and ‘The world invests in 
Asia and Asia invests in the world – forum 
and networking’, a session organised jointly 
by all of the IBA Regional Fora, focusing on 
business opportunities between Asia and 
Europe. Further details of these and other 
sessions co-presented by the Forum can 
be found on page 7 of this newsletter. Our 
traditional conferences with focus on CIS 
(M&A and Law Firm Management) taking 
place in Moscow, will also follow in November.

We at the European Regional Forum are 
very proud of both the continuing growth in 
membership and the increasing number of 
participants attending our events. We look 
forward to meeting you at such an event soon.

This newsletter is intended to provide general information regarding recent developments in European law. The views 
expressed are not necessarily those of the International Bar Association.



FROM THE EDITOR

Andreea Poenaru
C A Andreea Poenaru, 

Bucharest

apoenaru28@gmail.com

W elcome to the first European 
Regional Forum newsletter of 
2014. I would like to take this 

opportunity to thank all contributors for 
their efforts in sharing legal news and 
updates across various jurisdictions. We 
were overwhelmed with the great number 
of lawyers who contributed to this year’s first 
issue as well as with the range and depth of 
articles we received. It made selection all 
the more difficult. Still, we sincerely hope 
that we have managed to strike a balance in 
terms of topics addressed in order to provide 
our readers with an overview of the legal, 
regulatory changes, practical insights and 
developments in various jurisdictions of our 
IBA members. 

Selected articles of this newsletter include 
several news articles from within the 
European Union, which are of interest to 
any lawyer practicing internationally today. 
These include: scope and applicability of 
the Charter of Fundamental Rights of the 
European Union in national disputes; new 
or proposed EU disclosure rules; and further 
clarifications regarding the notion of state 

The first newsletter of 2014
aid. Other articles focus on the wrongful 
termination of an established commercial 
relationship in France; German out-of-court 
restructuring transactions; a practical guide 
to re-domiciliation in Greece; new rules on 
whistleblowing in Hungary; developments 
in the Russian Legislation on securitisation 
and project finance; lender’s liability in 
the Republic of Serbia; a new mechanism 
for publicly listed companies in Turkey; 
property rights to be protected in Ukraine; 
and consumer disputes in United Kingdom.

The objective of this newsletter is to keep 
members informed both about the legal 
developments across the continent as well as 
about the Forum’s activities. For the day-to-day 
events organised by the Forum all over 
Europe, please visit www.ibanet.org to find 
interesting information about the eventful 
and engaging months ahead.

We at the European Regional Forum 
welcome the increasing number of members 
and hope this will increase and develop still 
further. We look forward to meeting you 
at our interactive, professionally organised 
events this year. 
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IBA ANNUAL CONFERENCE, TOKYO, 19–24 OCTOBER 2014: OUR FORUM’S SESSIONS

European Regional Forum’s sessions

Tuesday 1430 – 1730
Eyes wide shut: big brands and the good 
life, but for who?
Presented by the European Regional Forum, the Asia Pacific 
Regional Forum, the Corporate Social Responsibility Committee, 
the Intellectual Property and Entertainment Law Committee, 
the Latin American Regional Forum and the Product Law and 
Advertising Committee

Building global brands and the maintenance of those brands’ 
reputation and consumer desirability are the key to success 
in virtually every industry. The fashion and luxury industries 
are firmly in the spotlight, appropriately, but so too are other 
industries such as the automotive, electronics and food, which 
cannot afford to ignore what happens farther back the supply 
chain.

The session will discuss the good and bad practices in exposed 
industries, including topics related to product design, supply 
chain, brand awareness and values, marketing strategies, 
responsible communication and reputation, codes of conduct 
and compliance, consumers ethics, local communities grievance 
and dispute resolution mechanisms, among others.

Speakers will be selected brand PR executives, journalists and 
bloggers, members of NGOs, in-house counsel, compliance 
officers and other experts in the legal practice.

Wednesday 0930 – 1230
The world invests in Asia and Asia invests 
in the world – forum and networking
Presented by the Asia Pacific Regional Forum, the African Regional 
Forum, the Arab Regional Forum, the European Regional Forum,  
the Latin American Regional Forum and the North American 
Regional Forum

Asia has exceeded the performance of the global economy in the 
last 20 years. Foreign direct investment (FDI) into Asia has grown 
substantially and stands at about US$400bn. In the next 10 years, 
global GDP will increase by more than 70 per cent and exceed 
US$100tn, during which time Asian economies will triple from 
US$10tn to US$34tn. Two of the world’s largest five economies 
are currently Asian. By 2030, Asia will have three economies in 

the top five and the largest economy in the world will be Asian. 
This session, organised jointly by the Asia Pacific Regional Forum 
and all of the IBA’s regional fora, will explore global FDI into Asia 
and Asia’s FDI globally. It will be in a roundtable format, designed 
for members of the audience to project their experience of cross-
border FDI into and out of Asia and to outline their practice and 
profile to other members of the audience.

Thursday 1430 – 1730
Handouts and hubris: a discussion of the 
‘sphere of influence’ in contemporary CSR
Presented by the Corporate Social Responsibility Committee and 
the European Regional Forum

The notion of a corporate ‘sphere of influence’ is central to many 
of today’s debates in the field of corporate social responsibility 
(CSR). This (contested) notion entails both ‘impact’ on those 
affected and ‘leverage’ over those who can contribute to change. 
This concept includes not only subsidiaries and contractual 
relationships with suppliers, but also parties over which business 
enterprises do not exercise legal control, such as suppliers in a 
long supply chain. Managing these ‘spheres of influence’ is a 
major challenge. Our panel will address best practices for meeting 
this challenge. Several common CSR problems (eg, resettlement 
issues, relationships with local communities, human rights and 
labour conditions) will be discussed from the ‘sphere of influence’ 
perspective in different industries.

To find out more about the conference venue, sessions  

and social programme, and to register your interest, visit 

www.ibanet.org/conferences/tokyo2014.aspx.

Further information on 

accommodation, tours 

and excursions during the 

conference week can also be 

found at the above address.

PRELIMINARY PROGRAMME

OFFICIAL CORPORATE SUPPORTERS

ACCOMMODATION

OFFICIAL CORPORATE SUPPORTERS
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SCOPE AND APPLICABILITY OF THE CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Introduction

Article 6 (1) of the Treaty of the European 
Union provides that ‘the Union recognizes 
the rights, freedoms and principles set out 
in the Charter of Fundamental Rights of the 
European Union of 7 December 2000, as 
adapted at Strasbourg, on 12 December 2007, 
which shall have the same legal value as the 
Treaties’. Since the entry into force of the 
Treaty of Lisbon on 1 December 2009, the 
Charter has become part of EU primary law, 
being given binding legal effect.

On the one hand, it can be considered 
that the Charter is just a codified form of 
what already existed under the European 
Court of Justice Jurisprudence but, on the 
other hand, it is a fact that in the last few 
years the number of claims brought before 
the European Court of Justice (ECJ), directly 
under Article 263 TFEU,1 or indirectly under 
Article 267 TFEU,2 alleging violation of 
the rights of the Charter has been raised. 
The expansion of the scope of EU law has 
undoubtedly contributed to this increase. 

However, it must be pointed out that before 
the Lisbon Treaty came into force, the ECJ 
repeatedly proclaimed an EU concept of 
human rights and stated that any provision 
of EU law contrary to human rights would 
be annulled by the Court. Additionally, 
it declared that ‘respect for fundamental 
rights forms an integral part of the general 
principles of law protected by the Court’ 
(Case 11/70).3

Scope and applicability of the Charter

Title VII of the Charter (Articles 51 to 54) 
intended to clearly provide the situations 
under which the Charter may be invoked, and 
determine how the provisions of the Charter 
are to be interpreted.

EUROPEAN 
UNION

Francisco Verdún 
Pérez
Verdun Abogados, 

Fuengirola, Málaga

info@ 
verdunabogados.com

Scope and applicability of  
the Charter of Fundamental 
Rights of the European Union 
in National Disputes within 
the European Union

The essential point is that ‘the provisions of 
this Charter are addressed to the institutions, 
bodies, offices and agencies of the Union with 
due regard to the principle of subsidiarity 
and to the Member States only when they are 
implementing Union law’.4 The existence of this 
condition will determine whether the litigant 
may raise the breach of a right conferred in 
the Charter before the Court. To asses such 
condition the interpretation of the notion 
‘implementation’ will have an important role.

In the words of the ECJ, ‘where a legal 
situation does not come within the scope of 
European Union law, the Court does not have 
jurisdiction to rule on it’.5

In the light of the foregoing, when a party 
to the domestic dispute has the intention of 
invoking the application of any of the rights 
enshrined in the Charter before the national 
judge, the litigant should perform a test or 
assessment of whether the situation is falling 
within the scope of EU law. The connection 
between the case and EU law may be assessed 
by examining whether there is a norm of EU 
law other than a provision of the Charter 
that is applicable in concreto, in other words, 
directly relevant for the case at hand; the 
test is not satisfied by the simple fact that it is 
possible to cite a norm of EU law which, on 
substance, covers the same subject area as is at 
issue in the actual case.6 

The difference between whether or not 
a situation falls within the scope of EU law 
can be observed by examining the following 
two cases. 

In Sociedade Agricola,7 the claimant invoked 
the application of Article 47 of the Charter 
(the right to an effective legal protection), 
Directive 2003/8 and the Court’s judgment 
in case DEB Deutsche Energiehandels 8 (2010) 
in order that the Portuguese court sets 
aside a Portuguese law to prohibit legal 
persons pursuing a commercial objective 
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from obtaining legal aid. The ECJ held that 
Directive 2003/8 does not envisage the 
grant of legal aid to legal persons and that 
there is no concrete evidence in the order 
for reference to indicate that the claimant 
submitted a legal aid request for a legal action 
seeking to protect rights conferred on it by 
EU law. 

Following our test or assessment it could 
be said that the alleged provision of EU law 
(Directive 2003/8) other than the provision 
of the Charter (Article 47) is not applicable in 
concreto and that Portugal is not implementing 
EU law when it prohibits the Portuguese 
companies from obtaining legal aid. 

Although both cases are dealing with the 
same issue – national legislation refusing 
legal aid to legal persons – the difference 
between the DEB case, in which the ECJ held 
its jurisdiction, and the Sociedade case, in which 
the ECJ decided its lack of jurisdiction, is that 
in the former the ECJ could find a connection 
between the case and European law as DEB 
applied for legal aid in order to bring an 
action to establish that the Bundesrepublik 
Deutschland incurred state liability under 
EU law for the delay in the transposition of 
Directive 98/30/EC, resulting in extremely 
high financial damage and with DEB unable to 
make the necessary advance payment of court 
costs required by the German law to pursue the 
action seeking to establish state liability, it was 
near impossible or, at the very least, excessively 
difficult for DEB to obtain reparation.

It can be seen that assessment may be 
performed by the ECJ from different 
perspectives. It is therefore necessary to 
understand the existence of difficulties with 
judicial review on the scope and applicability 
of the Charter and the decision whether the 
case falls within the scope of EU law.

Conclusion

Despite the fact that the ECJ uses the 
Charter as a source of general principles 
of EU law against which the provisions 
of directives and EU regulations (and 
provisions of EU soft law) have to be 
interpreted and applied,9 the Charter, as laid 
down in its Article 51 (2), does not extend 
the field of application of EU law.

Consequently, a case-by-case approach is 
required to evaluate whether EU law is being 
implemented in a specific case where any 
right enshrined in the Charter is invoked 
before the national court, which is obliged to 

apply EU law within its sphere of competence 
and to protect the rights conferred on citizens 
by that law10 and to disapply any conflicting 
national provision, of whatever rank, which 
could obstruct the application of EU law.11

If the national court has doubts on the 
interpretation of the EU law, it should refer 
the questions to the ECJ for a preliminary 
ruling under the preliminary reference 
procedure.

In view of the foregoing, it seems to be 
appropriate that in support of the alleged 
rights of the Charter, an in-depth analysis of 
the direct relevance of the norm of the EU 
in the case and of the connection of the case 
with EU law is submitted to the ECJ. The 
controversial points will be decided by the 
ECJ taking into consideration the grade of 
relevance of the alleged norm of the EU law 
and the all the circumstances of the case.

Notes
1 Art 263 of the Treaty on the Functioning of the European 

Union (TFEU) establishes the action for annulment by 
virtue of which the applicant seeks the annulment of a 
measure (in particular a regulation, directive or decision) 
adopted by an institution, body, office or agency of the 
European Union.

2 Art 267 of the TFEU contains the preliminary ruling 
procedure by means of which the Court of Justice 
cooperates with all the courts of the Member States. The 
national court may, and sometimes must, refer to the 
Court of Justice and ask it to explain a point concerning 
the interpretation of EU law, whose clarification is 
necessary for the resolution of the domestic dispute. 

3 Case 11/70, Internationale Handelsgesellshaft mbH and 
Einfuhr–und Vorratsstelle für Getriede und Futtermittel. 
Judgment of the CJEC 17 December 1970.

4 Article 51 (1) of the Charter.
5 Case C-617/10 Aklagaren v Hans Akerberg Fransson. 

Judgment of the CJEU 26 February 2013. 
6 Allan Rosas, When is the EU Charter of Fundamental Rights 

applicable at national level? (Mykolo Romerio Universitetas, 
2012) 1269–1288. 

7 Case C-258/13, Sociedade Agricola e Imobiliaria da Quinta de 
SPaioLda v InstitutodaSegurança Social IP, order of the 
court 28 November 2013. 

8 Case C-279/09, DEB Deutsche Energiehandels-und 
Beratungsgesellschaft mbH v Bundesrepublik Deutschland, 
judgment of the court 22 December 2010. ‘The Court 
hereby rules: The principle of effective judicial 
protection, as enshrined in Article 47 of the Charter, must 
be interpreted as meaning that it is not impossible for 
legal persons to rely on that principle and that aid 
granted pursuant to that principle may cover, inter alia, 
dispensation from advance payment of the costs of 
proceedings and/or the assistance of a lawyer’.

9 Aidan O’Neill, How the CJEU uses the Charter of Fundamental 
Rights (2012): http://eutopialaw.com/2012/04/03/how-
the-cjeu-uses-the-charter-of-fundamental-rights.

10 Principle of direct application of European Union law 
stated by the ECJ in the Van Gend & Loos judgment in 
1963.

11 Principle of primacy of European Union law over national 
law established by the ECJ in the Costa judgment in 1964.
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REGULATION BY DISCLOSURE: EXPANDED EU CORPORATE SOCIAL RESPONSIBILITY REPORTING

Reporting as an alternative to regulation 
is a growing trend in corporate social 
responsibility initiatives. New or 

proposed EU disclosure rules include:
• transparency: payments to governments by 

oil, gas, mining and logging companies;
• conflict minerals: tantalum, tin, tungsten 

and gold from civil war zones;
• social, human rights, environmental and 

anti-corruption reporting;
• diversity in management and supervisory 

boards; and
• deferred action on country-by-country 

reporting of tax payments.

Transparency

The Extractive Industries Transparency 
Initiative (EITI), Transparency International, 
and Publish What You Pay (PWYP) call for 
extractive industries to disclose payments 
made to governmental authorities. 
Constituents in resource-rich countries should 
know what is paid for access to resources 
and make governments accountable for how 
moneys are spent.

2013 EU Accounting and Transparency 
Directives1,2 require disclosure in business 
registries in EEA countries and stock market 
repositories for companies engaged in 
extractive industries or logging of primary 
forests. Reporting is country-by-country and 
project-based, including:
• production entitlements;
• taxes;
• royalties and dividends;
• signature, discovery or production bonuses;
• license, rental, entry of concession fees; and
• infrastructure payments.

Amounts below e100,000 in a financial year 
are exempt. Non-listed companies subject 
to the Directive are those above two of three 
criteria: (i) e40m turnover; (ii) e20m total 
assets; or (iii) 250 employees. Companies 
filing equivalent reports in a third country, for 
example, to the US Securities and Exchange 
Commission (SEC), are also exempt.3

Regulation by disclosure: 
expanded EU corporate social 
responsibility reporting

EUROPEAN 
UNION

Kenning 
Marchant*

The Marchant Practice, 

Toronto

practice@
themarchantpractice.ca

Transparency requirements may be extended 
to other industry sectors in the future.

Conflict minerals

Conflict minerals are natural resources 
whose revenues fuel armed civil conflict, 
such as in the African Great Lakes region. 
Key minerals are tantalum, tin and tungsten 
(vital for computers and other products); 
gold; and diamonds.

The US Wall Street Reform and Consumer 
Protection (Dodd-Frank) Act, section 1502, 
implemented by the SEC, requires users 
of conflict minerals that are listed on US 
stock exchanges to declare the origin of 
such minerals and comply with OECD Due 
Diligence4 or comparable standards to ensure 
minerals only come from responsible sources. 
The rules thus affect global supply chains 
involving these companies.5

The EU draft directive6 is designed to 
complement US requirements. It calls 
on importers to volunteer as responsible 
suppliers by certifying to the OECD 
Due Diligence standard. Voluntary self-
certification by importers would be enforced 
by Member States. Infringement will trigger 
a notice of remedial action to be taken by the 
EU importer. If the response is inadequate, 
the authority will issue a non-recognition 
notice for the ‘responsible importer’ 
certificate. The importer, as well as the 
smelters and refiners in its supply chain, will 
be removed from the EU list of ‘responsible 
smelters and refiners’.

The draft regulation contains a definition 
of ‘conflict-affected and high-risk areas’, 
but does not list specific countries. In 
contrast, section 1502 of the Dodd-Frank Act 
is directed to the Democratic Republic of 
Congo and neighbouring countries. 

The EU and the OECD will also annually 
publish a global list of responsible smelters 
and refiners. Smelting (refining in the case 
of gold) is the last stage where information is 
known about the origin of the minerals. The 
Commission estimates that only a minority of 
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smelters and refiners now carry out supply 
chain due diligence.

The EU requirements also add an 
additional step to OECD procedures: 
importers must provide the due diligence 
information to downstream purchasers, so 
they have a clear tool to identify responsible 
smelters or refiners.

The EU aims to encourage a market in 
the EU for responsibly traded minerals from 
conflict zones. Risk aversive business decisions 
have led EU and US operators to source these 
minerals elsewhere, so local mining jobs 
are lost, trade has gone underground and 
legitimate minerals fetch lower prices. The 
EU accounts for about 35 per cent of global 
trade in tin, tantalum, tungsten and gold, 
though more than 400 importers.

The EU will promote implementation of 
supply chain due diligence by EU companies 
through: (i) its own public procurement 
contracts; and (ii) funding to promote 
acceptance of the voluntary certification 
scheme among EU importers, and to promote 
transparency and due diligence among EU 
and non-EU smelters and refiners.

The European Commission also endorses 
the Kimberley Process (Kimberley Process 
Certification System Certification – KPCS). 
KPCS certifies that rough diamonds are not 
from conflict zones.

Broad-based CSR reporting

EU Accounting Directives currently require 
non-financial reporting on employment and 
environmental matters in company annual 
reports. A Directive adopted by the European 
Parliament on 15 April 2014, and awaiting 
Council approval,7 will mandate that public 
interest entities – about 6,000 mainly listed 
EU companies – disclose policies, results and 
risks on environmental, social and employee-
related matters, respect for human rights, 
anti-corruption and bribery issues, and 
diversity on boards of directors (see below) in 
their annual reports. 

These must be based on recognised 
national or international standards. 
International standards include the UN 
Global Compact, OECD Guidelines for 
Multinational Enterprises, the UN Guiding 
Principles on Business and Human Rights 
(‘Protect, Respect and Remedy’ Framework), 
and the ILO Tripartite Declaration of 
Principles concerning multinational 
enterprises and social policy. The German 
Sustainability Code illustrates a national 

voluntary standard. Denmark, France, 
Spain, Sweden and the UK have added CSR 
disclosure elements to company legislation. 
EU disclosure requirements are without 
prejudice to additional requirements at 
Member State level.

CSR/ESG reporting is already practiced 
by some large multinationals. There are 
detailed CSR reporting frameworks such as 
EFFAS/DVFA’s KPIs for ESG: A Guideline for 
the Integration of ESG into Financial Analysis 
and Corporate Valuation, the Global Reporting 
Initiative’s (GRI) G4 Sustainability Reporting 
Guidelines, and the International Integrated 
Reporting Council (IIRC) International <IR> 
Framework: Integrated Reporting.

The Directive is framed on a ‘comply 
or explain’ basis, that is, companies can 
explain why a particular CSR element is not 
applicable to them.

The Directive contemplates two years for 
transposition of the requirements by Member 
States. It is expected that the new CSR 
reporting will begin in 2017.

Management and board diversity

Public interest entities will also be required 
to disclose in their corporate governance 
statements what policies they have on 
diversity – age, gender, geographical diversity, 
educational and professional background – 
and the results achieved in representation 
in its administrative, management and 
supervisory bodies.

‘Comply or explain’ will similarly apply with 
respect to diversity reporting. 

These requirements complement the 
objective set in 2012 to have 40 per cent 
women among non-executive board members 
in larger publicly listed companies.8

Country-by-country tax reporting

The Commission had proposed country-by-
country reporting of tax payments by large 
multinational companies to EU governments. 
This has been deferred.

Country-by-country tax reporting would 
require more transparency in the use of 
low-tax jurisdictions to locate revenues 
and profits. There is concern that low tax 
payments mean multinational companies 
are not making a fair contribution to the 
countries in which they produce and sell, and 
where their operations use publicly funded 
education, health and other services.

The OECD Guidelines on Multinational 
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Enterprises9 encourage enterprises to make 
a fair contribution by way of taxes to the 
jurisdictions in which they operate.

Comment

These new and proposed directives illustrate 
an important trend: the expanding influence 
of ‘voluntary’ CSR codes. All adopt and thus 
implement standards developed by multi-
stakeholder rather than legislative bodies: 
Extractive Industries Transparency Initiative 
(EITI), OECD, UN Global Compact, and the 
International Labour Organization, for example.

However, general guidelines express only 
general principles. They are more and more 
supplemented, or superseded, by detailed 
standards to meet the exigencies of specific 
industries or subject matter. An example 
is the OECD Due Diligence Guidance, the 
referent standard for conflict mineral chains 
of custody in both the proposed EU and the 
US rules. Those are further supplemented 
by guidelines of mineral users (eg, 
Electronics Industry Citizenship Coalition, 
Responsible Jewellery Council) and by mining 
organisations such as the World Gold Council 
and the International Tin Research Institute.

The EU transparency, conflict minerals, 
CSR and diversity initiatives put the EU in the 
forefront among jurisdictions encouraging 
the application of CSR standards in the 
private sector. It is to be expected such 
practices will be extended to a wider range of 
companies in the future.

Notes
* Kenning Marchant is a Toronto-based lawyer, also 

admitted as a solicitor in England and Wales. He is author 
of International Standards: Annotated Corporate Social 
Responsibility Codes (Thomson Reuters/Carswell).

1 Directive 2013/34/EU of the European Parliament and of 
the Council of 26 June 2013 on the annual financial 
statements, consolidated financial statements and related 
reports of certain types of undertakings, amending 
Directive 2006/43/EC of the European Parliament and of 
the Council and repealing Council Directives 78/660/
EEC and 83/349/EEC, 2013 OJ L 182/19 (Text with EEA 
relevance).

2 Directive 2013/50/EU of the European Parliament and of 
the Council of 22 October 2013 amending Directive 
2004/109/EC of the European Parliament and of the 
Council on the harmonisation of transparency 
requirements in relation to information about issuers 
whose securities are admitted to trading on a regulated 
market, Directive 2003/71/EC of the European 
Parliament and of the Council on the prospectus to be 
published when securities are offered to the public or 
admitted to trading and Commission Directive 2007/14/
EC laying down detailed rules for the implementation of 
certain provisions of Directive 2004/109/EC, 2013 OJ L 
294/13 (Text with EEA relevance).

3 A US court said companies could report on a confidential 
basis and did not have to  report if prohibited by the 
home country. This significantly weakens transparency; 
see American Petroleum Institute et al v SEC, No 12-cv-1668, 
2013 WL 3307114 (DDC 2 July 2013).  

4 OECD Due Diligence Guidance for Responsible Supply 
Chains of Minerals from Conflict-Affected and High-Risk 
Areas, see www.oecd.org/investment/mne/mining.htm.

5 On 14 April 2014, the US Appeals Court  for the District 
of Columbia Circuit vacated the SEC requirement that 
companies report that products had not been certified 
conflict free. Other requirements in the SEC rule were 
upheld; see National Association of Manufacturers et al v 
Securities and Exchange Commission (No 13-5252).

6 Proposal for a Regulation of the European Parliament 
and of the Council setting up a Union system for supply 
chain due diligence self-certification of responsible 
importers of tin, tantalum and tungsten, their ores, and 
gold originating in conflict-affected and high-risk areas 
{SWD(2014) 52}, {SWD(2014) 53} COM(2014) 111 
2014/0059 (COD).

7 See www.europarl.europa.eu/sides/getDoc.do?pubRef 
=-%2f%2fEP%2f%2fTEXT%2bTA%2b20140415%2bTOC 
%2bDOC%2bXML%2bV0%2f%2fEN&language=EN;  
part 5, 312–346.

8 Proposal for a Directive of the European Parliament and 
the Council on improving the gender balance among 
non-executive directors of companies listed on stock 
exchanges and related measures, COM(2012) 614 final.

9 2011 Edition, chapter XI.
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In January 2014, the European Commission 
submitted to public consultation a draft 
notice on the concept of state aid. The 

notice, while it has as its sole aim to ‘clarify’ 
the concept, must be seen as an integral part 
of the EU State Aid Modernisation (SAM) 
programme initiated in May 2012.1 The 
present contribution intends to explain why 
the Commission considers it necessary to now 
clarify the concept, and how it intends to do it.

The notion of state aid

Since the concept of state aid is explicitly 
defined in the treaties, precisely in Article 
107(1) of the Treaty on the Functioning of 
the European Union (TFEU), one could 
deem that the issue is settled. A state aid is an 
‘aid granted by a Member State or through 
state resources in any form whatsoever which 
distorts or threatens to distort competition 
by favouring certain undertakings or the 
production of certain goods in so far as it 
affects trade between Member States.’

This definition, sometimes qualified as 
‘objective’, is the basis for assessment by 
the Commission of the existence of state 
aid and, thereafter, of its legality. Over 
time, the forms of aid have varied and the 
concept has evolved to become a more 
complex one, subject to legal, economic and 
also sometimes pragmatic assessments to 
conclude on their legality.

Owing to their selective nature and 
potentially extensive distortive effects on 
the internal market, state aid adoption, 
control and enforcement has drawn much 
attention. The recent case opened against 
the German support to energy-intensive 
companies through a reduced EEG-surcharge 
for renewables or the UK support measure 
in favour of the Hinkley Point nuclear 
facility reveals that state aid control remains 
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comments on the forthcoming 
Commission notice

a powerful instrument in the hands of 
the European Commission. Defining the 
concept of state aid is therefore a crucial 
point of departure in controlling state aid 
intervention, since it defines the frame for 
action for both Member States and control 
authorities. The concept of state aid has been 
conceived as an open one since its inception 
in the 1950s and the 1956 Spaak Report, in 
close relation to the process of integration 
of the internal market. The extensive case 
law of the European Court of Justice on the 
interpretation of the concept also proves that 
it is not a static one. Therefore, any reform of 
the EU state aid regime necessarily includes, 
at least, a reflection on the concept.

The purpose of the exercise

Only the Court of Justice can provide a legally 
binding interpretation of EU law, including 
of the notion of state aid as it is regulated 
in the treaties and secondary EU law. It is 
therefore not at the level of implementation 
that the Commission intends to act, but at the 
early stage of identification, qualification and 
treatment of the measure. It must be kept in 
mind that the qualification of a measure as 
state aid determines whether it is subject to 
the Commission’s approval before it can be 
implemented, and that illegal state aid must 
be reimbursed.

The notice has a clear and limited 
ambition. First, it is adopted at a quite late 
stage in the reform process and comes after 
the adoption of many central regulation and 
guidelines.2 It is consequently not presented 
as a crucial starting point as its topic – the 
definition of the concept – would normally 
suggest. Then, it aims to provide ‘guidance’ 
in determining whether a measure falls 
within the definition of state aid. It refers 
to the most central case law of the court, 
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but does not intend to be exhaustive or to 
make it a theoretical exercise. Its limited 
size (50 pages) implies that it has a partial 
coverage of the numerous issues at stake. It is 
presented as a new type of document where 
the Commission only sets its ‘understanding’ 
without prejudice to the interpretation 
given by the court. It does not reflect policy 
priorities as compatibility guidelines often 
do. It aims to ‘streamline’ national practices, 
as early as possible. It is consequently 
conceived as a practical tool to be used by 
the different stakeholders, public authorities 
and even national courts. Finally, recent case 
law from the court has relativised the legal 
value of guidelines and notices.3 Interaction 
between the different regulations, guidelines 
and notices may be equally challenging for 
authorities and stakeholders.

While the notice will keep a limited legal 
value, its practical value has far-reaching 
implications that should not be under-
evaluated. The release of the notice 
obviously answers a need for clarification 
expressed by economic actors. The notice 
will provide national authorities with a 
useful checklist. Practitioners will use it as 
a reference document when starting their 
assessment. The understanding provided 
by the Commission may even influence 
implementation of the new types of measure 
when there is no relevant case law yet. The 
notice shall also take precedence over any 
contrary statement made by the Commission 
on the matter. 

Content of the notice

The notice aims to cover all the different 
constitutive elements of the notion of state 
aid pursuant to Article 107(1) TFEU: (i) 
notion of undertaking and economic activity; 
(ii) origin of the measure and imputability 
of its financing to the state; (iii) grant of an 
advantage; (iv) selectivity; and (v) effect on 
trade and competition.

Notion of undertaking

For the measure to be covered by Article 
107(1) TFEU, its recipient must be an 
‘undertaking’, in the sense that it is involved 
in an economic activity. The legal status of the 
entity in national law or its financing is not a 
determining criterion. However, the nature 
of the activities the entity is involved with is 
of crucial importance. The notice recalls the 
practice in the area of the exercise of public 

powers, social security, health care, education 
and research activities, and infrastructure.

State origin

Opinions delivered by advocate generals 
have revealed that the criteria of state origin 
can still be subject diverging interpretations. 
The Commission reminds the fundamental 
distinction that exists between the granting 
of an advantage directly or indirectly through 
state resources and the imputability of the 
measure to the state, the two criteria being 
cumulative.

Existence of an economic advantage for 
the beneficiary

The benefit provided by the measure must 
be of economic character and would not 
have been obtained under normal market 
conditions. Only the effects of the measure 
are decisive for its qualification and not 
the cause nor the objective of the state 
intervention. The notice provides guidance 
on the costs intended to be covered, the 
direct or indirect nature of the advantage 
conferred, and on the market economy 
operator test, which is covered extensively.

Selectivity

The measure does not have a general 
scope of application but must favour only 
certain undertakings or the production of 
certain goods. The notice comments on 
the selective nature of the measure and 
recalls the distinction between material and 
geographical selectivity, while ending on a 
section on tax measures.

Effect on trade and competition

The shortness of the section (three pages) 
reflects the low threshold applied by the 
Commission when it comes to distortion of 
competition and effect on trade between 
Member States. The notice provides some 
well-known examples of exemption to the 
effect on trade criterion.

Timing for adoption

The Commission submitted the notice to 
open consultation from 17 January to 14 
March 2014. The final version should be 
adopted during the second quarter of 2014.

The draft notice does not mention any plan 
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for review but, to keep its value, such a central 
guidance document calls for regular updates. 

Notes
1 EU State Aid Modernisation (SAM), Communication 

from the Commission, COM(2012) 209 final, 8 May 2012, 
pt 2.3.

2 Enabling Regulation (EU) No 733/2013 of 22 July 2013, 

de minimis Regulation (EU) No 1407/2013 of 18 
December 2013, forthcoming General block exemption 
Regulation (GBER), state aid Guidelines on 
environmental and energy State aid for 2014–2020 of 9 
April 2014 (C(2014)2322), adoption of a new mandatory 
complaint form (IP/14/404 of 9 April 2014).

3 Expedia v Commission, C-226/11; Smurfit Kappa Group v 
Commission, T-304/08.

European regulation on employee 
secondment has been the subject of 
much discussion over the course of the 

past few months, on a European as well as a 
national scale. Indeed, EU Directive 96/71/
CE has recently been harshly criticised by 
several European Member States eager to 
have it revised. Even if this sudden outburst 
of interest on this subject (the bulk of the 
regulation was passed in 1996) could seem 
surprising, the upcoming 2014 European 
elections are considered to have a strong 
hand in this renewed concern. Indeed, EU 
Directive 96/71/CE has been unable to keep 
up with the practices of certain companies, 
which were bypassing the Directive at little 
risk, and great profit.

Following negotiations that begun in 
December 2013, the European Parliament 
approved on 16 April 2014 a new draft 
Directive on the enforcement of EU Directive 
96/71/EC concerning employee secondment. 
It is interesting to note that certain European 
countries, notably France, had anticipated 
this by passing national legislation in advance. 
This draft Directive should, in principle, 
be approved without modification by the 
European ministers, and all countries should 
vote laws transposing it into national law in a 
reasonable timeframe. 
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Even if the new Directive does not 
modify the general principles of employee 
secondment in Europe, it provides for 
additional control measures, which should 
allow national governments to better adapt 
their country’s legislation to the practices 
observed locally. It will also reinforce 
cooperation between Member States 
and implement a new concept of shared 
responsibility between companies and their 
subcontractors. Finally, the new Directive 
has also modified jurisdictional rules in 
matters opposing seconded employees and 
their employers, by granting jurisdiction to 
the courts of the Member State in which the 
employee is seconded.

General rules regarding seconded 
employees in Europe

Pursuant to EU Directive 96/71/EC 
employees are considered to be ‘seconded’ 
in to a company in a Member State if they 
execute a mission in said Member State 
while employed by a company established in 
another Member State.

Employers who second employees to 
another Member State must respect that 
country’s employment law. For instance, 
legislation regarding strike rights and 
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minimum wage apply to seconded employees. 
However, the social security rules are 
different. Indeed, pursuant to Directive 
96/71/EC, employers and employees must 
continue to pay social security contributions 
in their country of origin, and not in the 
country where the employee is seconded. 
This rule has made countries where social 
security contributions are high a significant 
market for employee secondment. For 
instance, by hiring seconded employees, 
French companies could pay the same wage 
to employees while paying less social security 
contributions at the same time.

In addition, this ‘social dumping’ tactic 
has led to practices emerging over the past 
few years that allow employers to circumvent 
European legislation. Such practices mainly 
consist of opening fictitious ‘letter-box 
companies’ in states such as Luxemburg that 
have very low social security contributions. 
These ‘letter-box companies’ would then 
second employees to other Member States, 
so as to benefit from the low social security 
contributions. 

Member States would be allowed to 
implement more stringent controls

The new EU Directive would allow for 
laws that provide more stringent control 
on seconded employees. Indeed, Member 
States can now implement laws that require 
seconded employees, or their employers, 
to provide them with information such 
as documents detailing the number of 
secondments executed by the employer, the 
company’s annual turnover and the place of 
hire of the seconded employee. 

The list included in the new EU Directive 
is non-exhaustive and thus each Member 
State is free to implement any number of 
additional control measures, as long as it does 
not render secondment overly cumbersome.

Increased cooperation between Member 
States

The EU Directive also provides for increased 
cooperation between Member States in 
matters regarding employee secondment. 
Member States will have the power to 
request documents and information from 
companies established in another Member 

State. They will also be able to request that 
such companies inform their own labour 
administration in order to detail their 
employees’ situation. Thus, Member States 
will be required to offer their assistance to 
other Member States when so requested and 
in a timely manner.

Shared responsibility between companies 
and their subcontractors

In addition, companies will now share civil 
responsibility with their subcontractors with 
regards to employee rights. Therefore, if 
a subcontractor fails to pay its seconded 
employees, the subcontracting company will 
be liable to pay the employees’ wages.

This measure was implemented in order 
to fight against large companies who fail to 
implement serious controls over the methods 
used by their subcontractors. Over the past 
few years, light has been shed on several 
affairs concerning significant companies 
working with unscrupulous subcontractors 
who had failed to pay their seconded 
employees or had paid them less than the 
legal requirements.

The EU Directive only provides that 
this shared responsibility applies to the 
construction sector but Member States are 
free to extend this rule to any other sector.

Protection of employee rights

The last aspect of the Directive is that 
seconded employees will now be able to sue 
the employer directly, either in their home 
country or on the territory of the Member 
State in which they are seconded. This will 
allow employees to manage their litigation 
locally and, in some way, offers them a ‘home 
advantage’. In addition, even if the applicable 
law remains the same, employees will be able 
to forum shop and thus choose the more 
favourable jurisdiction.

In conclusion, given the globalised 
economic situation, companies continue 
to seek out ways to lower their costs. This 
includes ‘social dumping’, where lower costs 
can be achieved by seconding employees to 
other European countries. Abuses in this 
respect will now be corrected by this new 
European Directive.
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General context 

Borrowing under currency linked loans to 
benefit from better conditions 

More and more French individuals who have 
borrowed under currency/index-linked loan 
agreements are taking legal action against the 
banks who granted them such loans (granted 
in most cases to finance acquisition of real 
property). The French press1 reported on one 
case in particular which is developing into a 
class action à la française.2 

Under such a loan, a person could borrow 
in Swiss Francs (CHF) to acquire real 
property and repay the loan in euros (EUR). 
The principal amount to repay would: (i) 
decrease if the EUR goes up compared to the 
CHF; or (ii) increase if the EUR goes down 
against the CHF. 

At the time, such a loan did appear to 
provide better conditions than a ‘plain 
vanilla’ loan, assuming that the EUR would 
either remain stable or go up. 

Key risk: assuming an unhedged position 

These currency indexed loans were 
distributed – mainly to retail non-professional 
individual clients – between March 2008 and 
December 2009. Due to the financial crisis, 
the EUR went down and the CHF went up as 
investors and financial markets were massively 
shorting EUR and going long on the CHF, 
during 2010 and thereafter. 

As a result, many, if not all, of these 
borrowers saw their indebtedness double 
or even triple and are now challenging the 
validity and enforceability of these currency/
index-linked loans. 

Legal protection available to borrowers 

The question is: to what extent these 
agreements, or the currency indexation 
clause specifically, can be challenged and 
possibly nullified under French law?

Possible changes in French case 
law relating to currency and 
other indexed – linked loans

FRANCE
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The above protection is only available if these 
agreements were made after the coming into 
force of the New Law, which amended the 
French Consumers’ Code. 

To summarise, the New Law provides 
that currency-linked loans cannot be 
granted to private individuals borrowing for 
personal reasons,3 unless: (i) at the time the 
agreement is signed, these individuals declare 
that most of their revenue and/or assets 
are denominated in the currency (other 
than EUR) of the loan; or (ii) they do not 
(contractually) bear the currency risk of the 
transaction. 

For currency-indexed loans made after 
the New Law, the question will be ‘relatively 
simple’ to answer although it will be a 
matter of facts to determine whether such a 
declaration was made properly and what is 
exactly covered by ‘most of his/her income 
and/or assets’. 

However, the above currency/indexed 
loans were made prior to the New Law. 

Protection provided by French law for 
currency indexed loans entered into prior 
to the New Law 

General validity of indexation clauses 
under French law 

The general principle under French law is 
that any indexation clause is valid as long 
as it is related to: (i) the purpose of the 
agreement in which it is provided; or (ii) 
the activities of one of the parties to the 
agreement in question. 

With respect to currency-linked loans, 
the currency index will always be related 
to the activities of one of the parties as, 
save very limited situations, only banks can 
grant loans and banks are always, somehow, 
engaged, inter alia, in the business of trading 
currencies. 
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The question here is whether French courts 
will change their interpretation of the above 
general principle and possibly require a 
stronger link between the indexation clause 
and the activity of one of the parties, that is, 
the bank. If French courts do take such a view, 
this could have a material adverse impact 
on a number of other types of index linked 
agreements or transactions. 

Duty of care (‘Devoir de conseil’) may, and 
in all likelihood will, attempt to challenge 
these indexation clauses by showing that 
the relevant bank did not fulfil its duty of 
care towards the borrower, that is, it did not 
sufficiently warn such borrowers that they 
would be taking an unhedged position and 
thus bear material currency risk. 

This will inevitably be a matter of fact and 
be considered on a case-by-case basis. One 
can reasonably expect that the relevant banks 
made sure that all disclaimers were signed by 
the borrowers at the time the agreement was 
made and that their attention was sufficiently 
drawn to these risks. 

However, one may question how ‘bullish’ 
on the EUR and ‘bearish’ on the CHF the 
relevant banks were at the time: could they 
reasonably believe or expect that things could 
change so drastically? Can one reasonably 
expect major international investment banks 
to somewhat predict such drastic changes? 
And, if yes, how transparent were these banks 
with their clients? 

This will also be a matter of fact to be 
considered on a case-by-case basis. However, 
a good indication of how the banks perceived 
the evolution of the currency risk would be 
to examine how they hedged their positions 
globally and/or in relation to these loans (for 
those who granted such loans), and how they 
managed their currency risk (including EUR/
CHF) over time. 

French courts may well consider whether 
the borrower had the ability to hedge 
and their capability of hedging, and more 
generally managing, his/her currency risk 
in relation to such a loan. Did the banks 
consider that aspect and warn their clients 
that it should not enter into a currency linked 
loan unless he/she could manage/hedge 
properly and adequately this risk? 

This seems to be very much the underlying 
intent of the New Law and whilst it is not 
applicable to currency linked loans made 
prior to its enactment, French courts could, 
to some extent, introduce these concepts by 
revisiting the current contents of the ‘duty of 
care’ of banks to their clients. 

Notes
1 Le Figaro, 2 March 2014. 
2 France has introduced class action legislation known as 

‘Loi Hamon’ No 2014-344 dated as of 17 March 2014. 
3 That is, for a purpose other than linked to their 

professional activity.
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DEFEND YOUR RIGHTS!

French law requires that business partners 
demonstrate loyalty in their commercial 
dealings. As a result, any party wishing 

to terminate a commercial relationship 
for reasons other than serious breach of 
contract must grant the other party an 
advance notice period, allowing it sufficient 
time to reorganise its business activities. 
Otherwise, the party seeking termination may 
incur (tortious) liability and be required to 
compensate the aggrieved party for damages 
arising from failure to give sufficient notice. 
The guiding principles are set out in Article 
L 442-6-I-5° of the French Commercial Code 
and may serve as the basis for a claim brought 
by a foreign company against a French firm.

What is the nature of the commercial 
relationship?

This rule on damages and compensation 
applies to all so-called ‘established’ 
commercial relationships. The French Court 
of Cassation has defined an ‘established 
commercial relationship’ as a course of 
dealings between parties that is characterised 
by ‘regular, stable and ongoing’ cooperation, 
and is of such a nature that the party facing 
termination is reasonably led to expect a 
certain continuity in the dealings with its 
business partner. Based on this definition, a 
commercial relationship may be viewed as 
‘established’ even when there is no written 
contract or there is simply a succession of 
several fixed-term agreements. 

What notice period applies?

The notice period to be observed when 
terminating a commercial relationship must 
take into account the length of the relationship 
and the economic structure of the relationship 
between the parties (economic dependency, 

If you’re facing the wrongful 
termination of an established 
commercial relationship with 
a French business partner, 
defend your rights!
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existence of a non-compete obligation, the 
manufacture/supply of branded products, 
etc). It does not matter that a notice period 
was stipulated in the contract and was indeed 
observed. If it is determined to be insufficient 
in terms of its duration and considering the 
nature of the commercial relationship, there 
may be grounds for damages, in light of the 
abrupt/wrongful nature of the termination. 

What types of damages may be sought?

A compensable loss or damage is caused 
by the abruptness or wrongfulness of the 
termination, not by the discontinuation of 
the commercial relationship per se. The 
party affected directly or indirectly by the 
termination may seek damages for: 
• profits foregone during the notice period 

that should have been observed, that is, the 
gross margin lost during the notice period 
not observed; 

• investments made specifically in the context 
of the established relationship that were not 
amortised;

• the cost designed to cover the disruption 
arising from the termination; 

• injury to image and reputation; and/or
• damages for non-material losses suffered, 

especially if the business partner created 
or encouraged an atmosphere of trust and 
confidence suggesting that the business 
relationship would continue to be pursued, 
or if the termination was carried out in a 
vexatious manner.

In that regard, it should be noted that the 
aggrieved party may be entitled to damages 
even in the case of partial termination, that 
is, when the business partner’s decision has 
substantially altered the economic structure 
of the relationship, leading to a marked 
decline in the party’s sales turnover figure. 
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In what instances can a foreign company 
seek damages for wrongful termination? 

A foreign company facing the abrupt 
termination of an established commercial 
relationship by a French business partner 
may seek damages if French law applies to its 
situation. 

French law applies whenever the parties 
have expressly agreed to subject their dealings 
to French law, pursuant to the terms of a 
written agreement. 

Otherwise, and only in rare exceptions 
involving international conventions entered 
into between a foreign country and France, 
French law applies whenever the firm seeking 
to terminate the established commercial 

relationship has its registered office in France. 
That is why, in a recent decision, the Paris 
Court of Appeal ordered Guerlain to pay 
damages to a Chilean distributer following 
what the court determined to constitute the 
wrongful termination of a 12-year commercial 
relationship. 

It is even possible for a French court to 
apply French law when hearing a claim for 
damages brought by a foreign company 
against a French company, in spite of a 
forum selection clause in a binding contract 
between the parties designating a different 
governing law. 

Who said French law could not be 
advantageous for foreign companies?

The recent past has seen various large 
restructuring cases where, in some cases, 
a filing of an insolvency proceeding 

could have been prevented (SolarWorld, ATU, 
etc), and in other cases restructuring efforts 
ended in an insolvency (IVG, Max Bahr, 
Praktiker, etc). In all of these transactions, 
restructuring opinions have played a crucial 
role in the process. 

Most of the restructuring cases were only 
manageable through various concessions 
from banks and other creditors, which were 
sometimes only waiving interest payments 
rather than offering new cash through a new 
financing. Any of these steps under German 
law are to be considered, since any financing 
during a crisis can lead to liability for the 
financing party. 

Under German law, providing credit to a 
company in distress involves certain liability 
risks for the lender. At first glance, this may 
sound strange as fresh money is typically 
required to overcome the (liquidity) crisis of 
the company. However, since providing credit 
constitutes the natural source of insolvency, 
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one will realise that granting credit to a 
distressed company may have (negative) 
effects on the position of other creditors. 
Thus, according to the jurisprudence of the 
Federal Court of Justice (Bundesgerichtshof 
– BGH), a bank could be liable for damages 
if granting credit to a factually insolvent 
company and thereby causing a delay in filing 
for insolvency. In particular, intentional and 
immoral damages (section 826 of the German 
Civil Code – Bürgerliches Gesetzbuch – BGB) 
for other creditors leading to unlimited 
liability will occur if a lender’s intention is to 
prolong the ‘death struggle’ of the company 
in order to obtain a repayment of his or 
her own outstanding loans or to acquire 
further collateral for them without pursuing 
a sustainable restructuring of the company. 
In cases where the restructuring fails and the 
company goes into insolvency proceedings, 
the accusation of intentional and immoral 
damages can solely be rebutted if the credit 
has been granted on the basis of a thorough 
restructuring opinion (Sanierungsgutachten) 
prepared by an independent expert 
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confirming the prospects for a successful 
restructuring. In the light of the substantial 
liability risks resulting from providing 
credit to a distressed company, it is crucial 
to identify the situation where obtaining a 
restructuring opinion prior to the credit 
decision is required. 

Apart from the risk of being held liable 
for the intentional and immoral damage of 
other creditors, there are further grounds for 
obtaining a restructuring opinion. First, in 
some cases banking supervision law stipulates 
an obligation to obtain restructuring 
opinions in restructuring situations. Secondly, 
permanent risks in restructuring situations 
are the strict claw back action provisions in 
German insolvency law. These provisions 
often require an awareness of the creditor 
crisis. If a restructuring opinion states the 
possible success of a restructuring concept, 
the opinion can be a valuable evidence 
against the claw back claim. Finally, the 
German equitable subordination law 
(Recht der Gesellschafterdarlehen) states 
an exception for the subordination of 
shareholder loans. If, in the case of the 
company’s impending or existing insolvency 
or its over-indebtedness, a creditor acquires 
shares for the purpose of the company’s 
restructuring, the subordination shall not 
occur for existing or newly granted loans 
or to claims from legal transactions that 

correspond in economic terms to such loans, 
until the company has been restructured to 
become sustainable (section 39 seq 4 section 
2 of the German Insolvency Act). This is also 
proved by a restructuring opinion. 

Even though the requirements for 
restructuring opinions are not regulated 
by statutory law and case law is not entirely 
consistent, the requirements stipulated by 
the Institut der Wirtschaftsprüfer (IDW) 
in the standard IDW S6 has become 
the market standard for restructuring 
opinions. Therefore, only German CPAs 
(Wirtschaftsprüfer) are authorised to prepare 
such accepted restructuring opinions. 

Nevertheless, there remains a number 
of not yet judicially solved issues regarding 
restructuring opinions posing a challenge 
for the legal advisors of the lenders. 
These unsolved issues are, for example, 
the remunerations during the time of the 
preparation of the restructuring opinion, 
the role of restructuring opinions in so-
called ‘protective shield provisions’ and in 
insolvency plan situations. 

As a result, it can be stated that when 
advising in restructuring situations in 
Germany, dealing with restructuring opinions 
is crucial for the company itself as well as for 
the creditors. The content and the quality of 
such opinion should be thoroughly verified to 
prevent liability risks for clients. 

In the wake of the fallout from the global 
financial crisis and subsequent recession, 
businesses start reassessing their corporate 

affairs, and company redomiciliation comes 
as a trend amid escalating corporate tax rates 
and sweeping regulatory changes. Opting for 
its redomiciliation, a company may shift its 
domicile from one jurisdiction to another by 
changing the country under which laws it is 
registered, without losing its corporate identity. 

A prime example of how redomiciliation 
works in practice is the current trend for 

A practical guide to 
redomiciliation: relocating  
from Greece to Cyprus

companies to relocate from a country of 
ongoing increasing taxation, such as Greece, 
to a more agile one, such as Cyprus. Such 
relocation turns out to be of considerable 
interest given that Cyprus has currently, 
according to Forbes, the European Union’s 
most favourable tax system and one of the 
lowest corporate tax rates, standing out as a 
premium corporate tax planning jurisdiction.

The Cyprus Companies Act 2006, as 
amended by Law 124 (I)/2006, implemented 
a new legislative regime in respect of 
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corporate redomiciliation, allowing 
companies to redomicile to or from Cyprus 
provided that all relevant provisions of the 
law and regulations on application and 
registration procedures are fully observed. 
Therefore, a foreign company registered in a 
country that allows redomiciliation and whose 
memorandum and articles of association 
provide for the possibility of relocation, may 
apply to the Registrar of Cyprus Companies 
in order to be registered in Cyprus as a 
continuing company, under the provisions of 
the Cypriot legislation.

In terms of Greek law, the question that 
arises is whether the current Greek legal 
framework authorises and facilitates such 
a redomiciliation to take place. Although 
redomiciliation as such is mentioned in 
Greek company law, in the absence of 
special provisions regulating the matter, 
the provisions on cross-border mergers 
are employed by the interested parties. In 
particular, Law 3777/2009 implements the 
provisions of EU Directive 2005/56 of 26 
October 2005 in relation to cross-border 
mergers of companies of different Member 
States. Under the present legislation, for a 

Greek company to move its domicile abroad, 
it is necessary that a company with the same 
shareholders be established in the foreign 
jurisdiction, which will subsequently fully 
absorb the Greek one.

The provisions of Law 3777/2009, in 
conjunction with the European Directive and 
the Cyprus Companies Act, allow a Greek-
registered company to move its domicile to 
Cyprus by using the regime of a cross-border 
merger, whereby 100 per cent of the shares of 
the Greek company will be transferred to the 
Cypriot company, which will eventually absorb 
the Greek company, striking it off the Greek 
Companies Registry. In this way, the company 
remains the same legal entity and continues 
its legal existence with effect from the original 
incorporation date.

It comes as no surprise that, on the balance 
of any additional associated costs and risks, 
redomiciliation from jurisdictions with high 
corporate taxation to more favourable ones, 
such as from Greece to Cyprus, appears to be 
the ideal scenario for all companies that are 
seeking more attractive taxation systems and 
it is among the most popular global trends 
shaping today’s business world. 

The economic crisis in Greece 

In early 2010 the realisation dawned that the 
Greek1 Government could no longer borrow 
money at reasonable interest rates from the 
markets to finance its current fiscal deficit 
and to refinance its debt. The reason for this 
was disclosures that Greece’s fiscal deficit in 
2009 had reached levels that made the public 
debt unsustainable. As a result of Greece’s 
inability to borrow from the markets, the 
Greek state ran the direct risk of a cessation 
of payments. In a last-ditch effort, Greece 
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attempted to reduce public spending, not 
only to save resources but also to change 
its image in the public’s mind. The attempt 
failed, and the country was forced to seek 
assistance from the International Monetary 
Fund, the European Commission and the 
European Central Bank. Those organisations 
put in place a support mechanism for 
Greece, which averted the risk of a direct 
cessation of payments by Greece, thereby 
safeguarding the economic stability of the 
euro area. One basic condition for Greece 
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receiving financing was that legislative 
measures would be adopted to ensure 
fiscal consolidation and adjustment. Those 
measures, taken from the end of 2010 
onwards, worsened the day-to-day lives of 
citizens by drastically reducing their income, 
and the measures have provoked various 
social reactions. 

Litigation challenging the fiscal 
consolidation and adjustment legislation 
and the rulings of the Council of State 
thereon

As one might expect, the fiscal consolidation 
legislation was challenged in court before 
the Council of State. The administrative 
decisions issued in implementation of that 
legislation were challenged by individuals 
and social groups on the grounds that they 
were illegal since the fiscal consolidation 
legislative measures were based on 
unconstitutional laws. The argument that 
they were contrary to the Constitution 
was primarily based on constitutional 
provisions that safeguard the value of 
the individual, their personality, equality, 
economic freedom, the rule of law, the 
principle of proportionality and the right to 
property. The first primary ruling handed 
down on those issues was Council of State 
Judgment No 1620/20112 concerning the 
fiscal consolidation legislation, which for 
the first time presented the argument that 
‘mere financial interests’ coincide with 
the general interest when they safeguard 
the ‘fiscal equilibrium’ of the state. That 
ruling introduced the definitive concept 
of ‘fiscal interest’, as a manifestation of the 
general interest, which the case law has since 
transformed into the key factor justifying 
the various restrictive measures contained 
in the fiscal consolidation legislation. More 
specifically, the court’s ratio decidendi in 
the relevant judgments, which justifies 
this extension in the concept of ‘general 
interest’, states:3 

‘... because this exceptional measure 
is required by the extreme change in 
economic conditions, which took the 
Hellenic Republic by surprise and made 
it unable to discharge its obligations, 
and brought it face-to-face with a risk of 
its economy collapsing, thereby making 
renegotiations with its creditors a 
necessity’. 

The concept of ‘general interest’ in 
general4

In the classical theory of public law, the motive 
that drives the activities of administrative 
bodies is that they are seeking, directly or 
indirectly, to promote the general interest. 

The ‘general public interest’ relates 
to all members of society within a state 
and consists of the benefits that they reap 
from an arrangement or situation. In 
the Greek legal order, within the general 
framework laid down by the Constitution, 
it lies with the legislature in each case to 
specifically determine the general interest 
that exists (Council of State Judgments 
Nos 1975/1991 and 3818/1997) which, by 
enacting rules, regulates how the public 
administration is organised and operates 
and sets the objectives to be pursued by the 
administration. Generally speaking, it is not 
feasible to provide a clear, fixed definition 
of the concept of ‘general interest’ (since 
it is considered to be a vague, constantly 
developing legal concept).5 In the classic 
case law, the ‘mere financial interests’ of the 
state or of bodies governed by public law 
were not considered to coincide with ‘the 
general interest’.6 

The concept of general interest in the 
Greece of the economic crisis 

This extension of the concept of general 
interest to include financial interests 
was frowned upon. It was considered7 to 
undermine the well-established case law and 
theory of public law, which is based on the 
constitutionally enshrined concept of the rule 
of law. It was also argued that it opens the 
way to curtailments of constitutional rights 
and overturns the social acquis accumulated 
over decades. However, this viewpoint fails 
to examine what consequences there would 
have been for Greece and its citizens had 
the Council of State ruled that the fiscal 
consolidation measures were contrary to 
the Constitution. If the Council of State had 
ruled in this way, the country ran the risk of 
economic collapse which would have had 
untold consequences for its citizens. 

Concluding remarks 

The expansion of the concept of general 
interest in the manner outlined above 
confirms the influence that economic reality 
exerts on the way in which rules of law operate 
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and on the concept of the Welfare State.8 The 
question that arises is will restoring the Welfare 
State be a priority for the Greek legal order, 
if not to the level it was at during the ‘Golden 
Age’ (1974 to 2000) then at least to a level that 
ensures a minimum decent living standard for 
all citizens?

Notes
1 The economic crisis also spread to other countries of the 

European south: Portugal, Spain and Italy. Those 
countries, along with Greece, formed the PIGS (Portugal, 
Italy, Greece and Spain). This term was invented by 
Anglo-Saxon financial analysts, and may at first sight 
appear ingenious and smart, but reflects: (i) the 
approbation of the northern countries of the European 
countries about the fiscal conduct of the southern 
countries; and (ii) the fear of the European venture 
collapsing. Reading between the lines, it also insulted the 
peoples of the south and cultivated feelings of intolerance 
towards them. 

2 This was followed by other judgments with a similar 
content. It is worth noting that there was a strong 
minority judgment in all these cases, and among legal 
academics there was public debate with divergent 
academic views on the matter.

3 See, for example, Council of State Judgment No 
668/2012.

4 E Spiliotopoulos, Manual (14th ed) para 77–81;  
P Dagtoglou, General Administrative Law (2004) 181 et seq; 
E Venizelos, The General Interest and restrictions on 
constitutional rights; I Harchalakis, ‘Words and Things. The 
legal characterisation of the adequacy of the state’s 
finances’ (2013) EDD Law Review 649; Vedel, Droit 
administrative 310–314; Pr Weil, Administrative Law (Greek 
translation by C Politis, 2010, especially 94 et seq and 
169–171), Fr Rangeon, 1986, L’ idéologie de l´ intérêt général 
(1986) 8; L’ intérêt général (1999) 271 et seq; A Van Lag, 
Geneviève Goudouin, Veronique Inserguet-Brisset, 
Dictionnaire de droit administratif (2008) 215, under the 
entry: intérêt général.

5 Collectif, Les metamorphoses de l’interet general, Presses Un 
De l ICES, Collection Colloques, Novembre 2013.

6 Meidanis v Greece, ECHR Judgment of 22 May 2008.
7 P Pavlopoulos, Public law in times of economic crisis (2013). 
8 The concept of the Welfare State, first conceived by Otto 

von Bismarck (1815–1898, a leading 19th century 
German statesman) became a constitutional principle in 
the Weimar Constitution (the constitution of Germany 
that applied from 1919 to 1933), and became widely 
accepted in the Greek legal order so that in the ‘good 
times’ (des schonen Wetters) a whole series of social 
rights, which were ‘social acquis’ and therefore 
irrevocable, were recognised. 

Introduction

On 1 January 2014, a new law (Act CLXV of 
2013 on Complaints and Reports of Public 
Interest – the ‘Whistleblowing Act’) entered 
into force, which, amongst other issues, lays 
down detailed rules for the implementation 
and operation of whistleblowing hotlines by 
employers in Hungary. Set out below are the 
most important details of the new regulations 
and its ramifications for employers.

Legal basis and purpose

Article 14 of the Whistleblowing Act enables 
employers to set up a hotline with a view to 
investigating reports relating to the breach 
of the employer’s code of conduct, and 
to control the personal data of both the 
person making the report as well as those of 
the person to whom such report relates for 
the purpose of investigating the reported 
wrongdoing. 

New rules on whistleblowing 
in Hungary as of January 2014

Reportable conduct

The hotline must be based on the employer’s 
publicly available code of conduct and 
procedural rules, which should also specify 
the conducts in relation to which reports 
may be submitted. Employers are free to 
regulate the conduct they wish to monitor so 
long as they are not deemed to breach public 
interests or significant private interests. 
Accordingly, employers are free to regulate 
wrongdoings related, for instance, to 
accounting, internal audit controls, financial 
matters, anti-bribery issues or antitrust/
competition law related matters. 

Reports

Employees or other third parties who have a 
legitimate interest in remedying the reported 
conduct may report wrongdoings that they 
believe or have a reason to believe breach 
the employer’s code of conduct. When 
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submitting reports, the notifying persons shall 
be notified of the consequences of bad faith 
and false allegations and that the reporters’ 
identity shall be treated confidentially during 
the whole investigation. 

Investigation of reports and sanctions

Anonymous reports may be disregarded 
and reports relating to matters that came to 
the attention of the reporter more than six 
months ago may be refused, but all other 
reports are to be investigated by the employer 
according to its hotline procedural rules. 
If it is obvious that a report is false or was 
submitted in bad faith, the reporter’s data 
may be provided to the relevant authorities, 
especially if the report falls as a crime. If the 
report is not substantiated or requires no 
further action, the whole report and all data 
therein are to be erased within 60 days of the 
closing of the investigation. If any action is 
taken on the basis of a report, the data may 
only be processed up to the legal and binding 
conclusion of the procedures launched 
on the basis of the report. If the employer 
discovers the commission of a crime on the 
basis of a report, it shall file a notice with the 
police. If the employee discovers the breach 
of the rules relating to the employee, the 
employer may impose sanctions according to 
labour law regulations.

Subject access rights and remedies

Persons to whom the reports relate shall also 
be informed of the allegations relating to 
them as well as their rights. Also, they shall 
be given the chance to defend themselves 
even through legal counsel. It is worthy of 
note that the notification to the accused 
person(s) may be delayed, that is, provided at 
a later stage if the prompt notification were 
to frustrate the investigation. As a general 
rule, the employer shall investigate all reports 
within 30 days, but in particularly exceptional 
cases this period may be longer, but may not 
exceed three months.

Prohibition of the processing of sensitive 
data

Importantly, the new law prohibits the 
processing of sensitive data (such as data 
relating to health, religious views, etc) as 
part of the operation of hotlines, although 
certain information relating to a person’s 

criminal past, political views or trade union 
membership might well be relevant in 
certain cases and such prohibition might 
therefore also have an impact on the 
outcome of these cases.

Registration obligation

The new act provides that whistleblowing 
hotlines shall in all cases be notified to 
the Data Protection Authority (DPA) for 
registration in the Data Protection Registry, 
and the hotline may only be launched 
following such registration has been 
completed. The registration usually takes up 
to eight days, but if there is no response from 
the DPA during such period, the hotline is 
deemed to have been approved 
for registration by the DPA.

Data transfers

The law expressly allows the transfer of 
personal data to any and all entities involved 
in the investigation. Although the law 
remains silent on this aspect, it is likely that 
cross-border transfers to parent companies 
and other third parties are also allowed, on 
condition that the general rules on cross-
border data flows are complied with.

Whistleblowing attorneys

The new law introduces the category of 
‘whistleblowing attorneys’ to whom certain 
tasks (such as functioning as the recipient 
or processor of reports or engaging in 
direct contact with the reporters) may be 
outsourced by the hotline operators.

Penalties

Although the Whistleblowing Act does not 
contain specific penalties for non-compliance, 
the hotlines are also subject to the general 
data protection regulations which are set 
forth in Act CXII of 2011 on Informational 
Self-determination and Freedom of 
Information (the ‘Data Protection Act’). 
Accordingly, any infringement of the specific 
or general data protection rules in the 
context of the operation of a whistleblowing 
hotline may be sanctioned with a fine by the 
Data Protection Authority, with the amount of 
potential fines ranging between HUF 100,000 
to HUF 10m (approximately e33,000).
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Comment

The adoption of the Whistleblowing Act 
is certainly a welcome development as it 
regulates an area that has been the subject 
of much contention of late and it provides 
specific guidance on several issues, such 
as the legal basis of hotlines and the 
investigation of reports. 

There are, however, several issues that 
will require further clarification either via 
further legislation or legal practice. For 
instance, it appears to be unclear whether 
employers have a positive obligation to 
report any and all crimes they might, as 
the operators of hotlines, come across 
while processing the reports. It is also 
questionable whether foreign regulations 
might also be relevant when assessing 
whether a reported conduct falls as a crime. 

In our view, the Whistleblowing Act should 
not override the general rule in criminal 
law that an obligation to report a crime to 
the police is applicable only in the case of 
those crimes where such positive reporting 
obligation is expressly prescribed by law. 
Furthermore, employers must have a margin 
of appreciation in considering whether to 
immediately report an activity and/or to seek 
legal advice in relation to the given conduct 
before taking legal action.

Employers operating whistleblowing 
hotlines should consider the implications 
of the new rules and adapt their activities 
accordingly. It is also worth noting that 
although the act does not provide for a grace 
period with respect to its implementation, 
we do not expect it to be vigorously enforced 
from day one.

Scope

The problem analysed in this article refers 
to whether or not – pursuant to Portuguese 
law and regardless of the agreement of the 
guarantor – autonomous guarantees may be 
deemed transferred in the event of a transfer 
of the guaranteed credits and/or assignment 
of the guaranteed contractual position, in 
particular, where the autonomous guarantee 
does not include any provision in this respect. 

This question is relevant due to the 
practical importance that autonomous 
guarantees have assumed and the impact 
on the various parties linked by and to the 
guarantee, including the following: 
• The assignee of the guaranteed credit/contractual 

position: if the assignee can benefit from 
the autonomous guarantee and therefore 
directly enforce it.

• The guarantor: whether or not the guarantor 
remains bound by the guarantee after 
the assignment and towards whom it is 
responsible.

• The original debtor/applicant of the guarantee: 
if the debtor remains bound by the right of 
recourse of the guarantor and if it benefits 
from any right of recourse against the 
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creditor in case of undue enforcement of 
the guarantee.

• The original beneficiary of the guarantee: whether 
the guarantee is cancelled, transferred or 
rather if it continues to benefit from it and 
be bound by the obligation to enforce the 
guarantee in the interest of the assignee.

In this article, our intention is to: (i) present 
the main positions proposed by Portuguese 
scholars; (ii) present our own position; and 
(iii) create awareness as far as the negotiation 
of guarantees.

Portuguese scholars’ positions

Portuguese scholars adopt varying positions 
on the topic under analysis, specifically in 
regards to the assignment of guaranteed 
credit. We highlight what we consider to be 
the four fundamental positions:
• The guarantee is assigned by operation of 

the law (in other words, automatically) with 
the assignment of the credit. 

• The transfer of the guarantee is subject to 
the agreement of the original beneficiary of 
the guarantee (but not to the agreement of 
the guarantor). 
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• The assignment of the guarantee is subject 
to the agreement of the guarantor and, 
where the same is not provided, the 
guarantee continues to benefit the original 
beneficiary and may/should be enforced by 
the original beneficiary.

• The assignment of the guarantee is subject 
to the agreement of the guarantor and, 
where the same is not provided, the 
guarantee is extinguished as a result of the 
transfer of the guaranteed credit.

The position of the scholars tends to revolve 
around Article 582(1) of the Portuguese 
Civil Code, relating to the assignment of 
credits, which reads as follows: ‘save in case 
of agreement otherwise, the assignment of 
credit entails the transfer to the assignee of 
the guarantees and other rights ancillary 
to the right that is transferred that are not 
inseparable from the assignor’. 

The discussion of Portuguese scholars is 
basically whether or not this legal provision 
also covers autonomous guarantees, as 
opposed to other personal guarantees, in the 
case of the transfer of the guaranteed credit.

Nevertheless, the transfer of an 
autonomous guarantee is not restricted to 
the context of an assignment of credits as it is 
also necessary to establish what rules apply to 
cases where an assignment of the contractual 
position as a whole occurs. 

Our position

Assignment of credits

As pointed out above, the discussion tends 
to focus on Article 582(1) of the Portuguese 
Civil Code. 

The scholars that tend to exclude 
autonomous guarantees from an automatic 
assignment tend to defend the position that 
Article 582(1) does not allow the transfer of 
independent (or autonomous) guarantees ope 
legis or without agreement of the guarantor, 
using the following main arguments: 
• Article 582(1) requires that the underlying 

guarantees are ‘accessory’ (ancillary) to 
the relevant credit, rather than technically 
independent – only ancillary guarantees 
would be transferred by operation of law.

• The supposed intuitu personae character 
of autonomous guarantees – as opposed 
to ancillary guarantees – means that the 
same are provided considering a certain 
beneficiary (the original holder of the 
credit) and therefore should be considered 
inseparable from the creditor/assignor, falling 

outside the scope of Article 582(1). 
However, the first part of Article 582(1) is not 
about the ‘accessory’ nature of the guarantee 
in the technical sense but rather about 
establishing a simple general principle: save 
if the parties agreed otherwise, the credit is 
transferred under the exact same conditions 
(ie, with all ‘advantages’ and ‘disadvantages’) 
it had at the time of its assignment. This 
means that the expression ‘accessory’ is not 
meant to exclude autonomous guarantees 
from its scope.

In respect of the second argument, we 
oppose a general inseparable character of 
autonomous guarantees from the assignor (second 
part of Article 582(1)), which is normally 
grounded on the alleged financial status and 
good standing of the original beneficiary of 
the guarantee (original creditor) that would 
assume special importance as regards the 
guarantor.

Nevertheless, this does not seem to be the 
case. Instead, the provision of autonomous 
guarantees by the guarantor takes into 
account, above all, the risk of default by the 
debtor as regards the contractual relationship 
covered by the guarantee and the ability of the 
guarantor to recover from the original debtor 
what it paid to the beneficiary (through the 
right of recourse of the bank against such 
debtor). The identity of the creditor is typically 
less important in this equation.

The nature of the guarantee as autonomous 
– meaning that the guarantor, when called 
upon to do so, must pay without arguing any 
exceptions on the basis of the relationship 
– makes it even clearer that the debtor will 
assess its position, above all, in light of any 
counter-guarantees that it holds against the 
original debtor and the means of recourse 
against the latter. 

In light of the above, our position is that, 
except if the guarantee or the context under 
which it was issued provides otherwise, the 
assignment of credits entails the automatic 
assignment of the autonomous guarantee. 

Assignment of the contractual position

The issue here is when there is an assignment 
of the contractual position (as a whole and 
not merely the credit) whether the guarantee 
may be transferred/altered without the 
agreement of the guarantor.

Two separate situations should be 
considered depending on who assigns the 
contractual position because the interests at 
stake are different and the rules that apply 
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to each, by analogy, are also different. These 
situations are: 
• Hypothesis I: the assignment of the 

contractual position is made by the debtor 
of the base contract that is guaranteed by 
an autonomous guarantee (ie, a contract 
between A and B, in which B is the 
beneficiary of the guarantee, the guarantee 
having been provided by C; A assigns to D 
its position in the contract with B);

• Hypothesis II: the assignment of the 
contractual position is made by the creditor 
of the base contract and beneficiary of 
the autonomous guarantee (ie, a contract 
between A and B, in which B is the creditor 
and beneficiary of the guarantee provided 
by C; B assigns to D its contractual position 
in the contract with A). 

We believe that in cases like the one described 
in Hypothesis I, and considering that the 
guarantor is itself a possible creditor of A (the 
debtor in the base relationship), in case of 
enforcement of the guarantee on the basis of 
the right of recourse of the guarantor towards 
the debtor, the identity of the debtor of the 
guarantee and its financial standing is of the 
utmost importance to the guarantor.

The position of the guarantor is, in general, 
analogous to that of the creditor in a situation 
of assignment of debts, as Portuguese law 
does not allow a change to the debtor without 
the agreement of the creditor. 

Nevertheless, even if in this situation, the 
solution should – in principle and in our 
opinion – not interfere with the maintenance 
of the guarantee to the benefit of the creditor 
provided the previous debtor remains 
responsible towards the guarantor. Article 599 
No 2 of the Civil Code may lead to a different 
position: the maintenance of the guarantee is 
dependent on the agreement of the guarantor.

Regarding Hypothesis II, we believe that 
the same is equivalent to that of an actual 
assignment of credits. For the guarantor, what 
is at stake is a replacement of the creditor. 
Therefore, in principle, the agreement of the 
guarantor would not be required.

Awareness in negotiations

Considering the existing differences of 
opinions and the risks referred to above, 
our advice is that the issue of assignment is 
approached and dealt with at the same time 
that the guarantees are being negotiated and 
the provisions governing such cases should be 
clearly established in the guarantee itself. 

Furthermore, where the guarantees are 
silent, those issues should be dealt with when 
negotiating the assignment of guaranteed 
credit/contractual positions, so as to seek 
to minimise the risks or, at the very least, 
to establish contractual mechanisms that 
incorporate that risk into the contractual 
framework.

In the future, 1 July 2014 will be considered 
as the starting point of a completely new 
stage in development of the Russian 

financial market. A number of federal 
laws come into effect on this, introducing 
fundamental changes into the existing legal 
framework on the financial market and 
opening up innovative possibilities for market 
players. The Russian legislation will finally 
have the institutions Russian investors have so 
far sought in foreign jurisdictions. The most 
significant are: 

Developments in the Russian 
Legislation on Securitisation 
and Project Finance

• Federal Law No 379-FZ, dated 21 
December 2013, ‘On Amending Certain 
Legislative Acts of the Russian Federation’ 
(the ‘Law’ or ‘Law No 379-FZ’), which 
was known as the Securitisation Bill at the 
development stage; 

• Federal Law No 367-FZ, dated 21 December 
2013, ‘On Amending Part 1 of the Civil Code 
of the Russian Federation and Invalidating 
Certain Legislative Acts (Legislative 
Provisions) of the Russian Legislation’ 
(‘Law No 367-FZ’); and 
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• Federal Law No 210-FZ, dated 23 July 2013, 
‘On Amending the Federal Law “On the 
Securities Market” and Certain Legislative 
Acts of the Russian Federation’ (‘Law No 
210-FZ’).

This review summarises the most important 
developments introduced by the above 
legislative acts.

Special purpose vehicles

Law No 379-FZ provides for an opportunity 
to create new types of special purpose vehicle 
(SPV). So far, the Russian legislation has 
envisaged only establishment of a mortgage 
agent as the only type of SPV. This instrument 
has been used for the purpose of what is 
called ‘off-balance’ securitisation of mortgage 
assets. Since the Russian legislation did not 
provide for pledging under bonds claims not 
backed by a mortgage in order to secure, say, 
consumer loans, the originating banks had to 
establish SPVs in foreign jurisdictions.

Law No 379-FZ provides an opportunity to 
secure non-mortgage assets within the Russian 
jurisdiction. For the above purposes, the 
Russian legislation introduces two new types 
of SPV: a special purpose financial vehicle 
(SPFV) and a special purpose project finance 
vehicle (SPPFV). Just like a mortgage agent, 
these vehicles will be created for bond issue 
purposes. However, unlike mortgage agents, 
such bonds will be collateralised not with 
a mortgage but with monetary claims that 
might arise in the future as well. The activities 
performed by SPFVs are, in general, very 
similar to those of a mortgage agent. SPPFV, 
in turn, will be established to finance long-
term (at least three-year) investment projects. 

Mortgage agent/SPV bankruptcy 

The Law provides for special regulation of 
bankruptcy proceedings for a mortgage 
agent and a SPV. For instance, the general 
rule is that a bankruptcy petition from a 
mortgage agent or a SPV will be filed through 
a bondholders’ representative appointed by 
the general bondholder meeting as per the 
Russian legislation on securities. Law No 379-
FZ will, however, also grant an opportunity 
to limit the bankruptcy creditor’s right to 
file a claim with an arbitration (commercial) 
court seeking to declare a mortgage agent/
SPV bankrupt prior to the due date and/
or to certain circumstances occurring as per 
the contract entered into with the mortgage 
agent/SPV. 

Law No 210-FZ will introduce the 
institutions of general bondholder meetings 
and bondholder’s representative (ie, a person 
acting on behalf of and for the benefit of 
bondholders). This Law establishes the 
principle of bondholders not being, in general, 
able to exercise individually the rights arising 
from the bondholding.1 Yet a resolution to 
issue securities may entitle bondholders to 
exercise their rights on their own.

The right to nominate (elect) a 
bondholder’s representative will arise 
starting from 1 July 2014, and an issuer’s 
obligation to nominate a bondholders’ 
representative will arise starting from  
1 July 2016, but only if: (i) bonds are issued 
through a public offering or through a 
private offering among no more than 500 
parties, exclusive of qualified investors; and 
(ii) bonds are admitted to auction, other 
than those meant for qualified investors.

Limited recourse

As per the provisions of Law No 379-FZ, an 
agreement entered into by a lender and an 
SPV or the terms and conditions of an SPV 
bond issue may provide for the lender’s or 
bondholder’s claims not to be settled with 
the funds obtained from the sale of the 
pledged monetary claims when execution 
is levied or with new collateral, if such 
collateral is provided, which will be deemed 
discharged. 

The said provision enables additional 
financial guarantees for SPV lenders. For 
instance, certain obligations of an SPV 
may be separated from one another, with 
separate collaterals for each of them. 
Should such an instrument be applied, the 
SPV’s lender under the relevant obligations 
will be entitled to take recourse against a 
clearly identified asset pool. Yet each lender 
may be sure that the others will not be able 
to affect the SPV’s financial position to an 
extent exceeding the collateral provided by 
them. The holders of bonds of a particular 
issue will not, for example, be able to claim 
other property of the SPV should the funds 
obtained from selling the pledged monetary 
claims be insufficient, so they will not have 
any detrimental effect on the holder of 
other bond issues. It should be noted that 
this provision will not be applicable to 
mortgage agents. 
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Non-mortgage securitisation

As already mentioned, Law No 379-FZ 
provides for securitisation of non-mortgage 
assets by extending the list of properties 
that may be pledged against collateralised 
bonds.2 Thus, while section 27.3 of the 
currently effective version of Federal Law 
No 39-FZ dated 22 April 1996 ‘On the 
Securities Market’ provides for pledging only 
securities and real estate as collateral for the 
said bonds, starting from 1 July 2014, this list 
will be supplemented with monetary claims 
under obligations, including ones that might 
arise in the future out of current or future 
obligations.3 

The provision of Law No 379-FZ 
establishing the procedure and terms for 
substituting the pledged item for secured 
bonds in the issue conditions is of particular 
importance for non-mortgage securitisation 
purposes. Since long-term finance is 
raised within the scope of non-mortgage 
securitisation transactions, the secured asset 
(eg, consumer and car loans) has a much 
shorter ‘lifetime’ than that of the bonds 
and the ‘revolvency’ of such an asset (ie, 
the opportunity to renew (substitute) such 
an asset continuously) contributes to the 
successful implementation of such transaction 
through an opportunity to maintain the 
required amount of collateral for bonds until 
the securities are paid off. 

Transaction structure 

On the whole, the structure of a mortgage 
securitisation structure is very similar to 
that of a non-mortgage one, apart from 
such a transaction does not envisage 
the special depository that controls 
the mortgage cover under mortgage 
securitisation transactions and fulfils 
various administrative functions. For non-
mortgage securitisation purposes, it is the 
bondholder’s representative or, alternatively, 
a security trustee that exercises control over 
the collateral and manages the mortgage.

Collateral account 

Another development included in Law No 
367-FZ is the establishment of regulation 
over the institution of the collateral account 
providing for pledging monetary funds in a 
bank account. Under the relevant provisions 
of Law No 379-FZ, amounts received by 
the pledger from debtors in performance 
of their obligations – the monetary claims 
under which constitute bond collateral – are 
to be credited to the collateral account. The 
collateral account details are to be specified 
in the terms and conditions of a collateralised 
bond issue.

Should a SPV fail to perform its obligations 
to the bondholders, execution will be levied 
not only on the monetary claims securing 
performance of the obligations under 
such bonds, but all monetary funds on the 
collateral account. Law No 367-FZ stipulates 
a particular procedure for exercising rights 
under a bank account agreement. Thus, when 
execution is to be levied on the pledged rights 
under a bank account agreement, either in 
or out of court, the pledgeholder’s claims 
will be settled by the bank debiting funds 
from the pledgee’s collateral account on the 
pledgeholder’s instructions and remitting 
them to the pledgeholder or crediting them 
to the account specified thereby. 

Notes
1 In addition to the right to file a petition seeking to  

have a SPV and a mortgage agent declared bankrupt, a 
bondholder’s representative will also exercise powers to 
perform any other proceedings in an arbitration 
(commercial) court, to exercise the rights of a 
pledgeholder, a beneficiary or a lender under a guarantee 
if secured bonds are issued.

2 Under Law No 379-FZ, s 27.3 and s 27.3-1 of the Federal 
Law ‘On the Securities Market’ regulating the legal status 
of collateralised bonds are not applicable to mortgage 
securities.

3 As regards securities that may be used to collateralise 
bonds, Law No 379-FZ specifies that only uncertified 
securities and lock-up certified securities may be used as 
collateral in this case.
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The subject of this article is the 
obligation of a lender arising from the 
conclusion of a loan agreement. In the 

applicable legal regulations of the Republic 
of Serbia, a loan is defined under the Law on 
Contract and Torts (the ‘Law’). According to 
the Law, a lender’s liability arises from these 
obligations, and vice versa. The Law defines 
only the lender’s obligations and based on 
these obligations the lender is liable. After 
the determination of the term and legal 
nature of the loan, from which the obligation 
of the lender arises, the obligations of the 
lender will be determined more closely along 
with which obligations are determined in 
the Law, as well as the explanation of the 
specific regulations and provisions under 
the Law. By the conclusion of the loan 
agreement, the obligations of the lender are 
established, as well as those of the borrower.

Introductory considerations and the term 
of the loan

The Agreement is an agreement by which the 
lender shall assume the obligation to transfer 
ownership to the borrower of a specific 
amount of money or other interchangeable 
objects, while the borrower shall assume the 
obligation for restitution after a certain time 
to the lender the same amount of money, 
or same quantity of objects of the same kind 
and quality. The Agreement may be with or 
without burden, but it is certainly a mutual, 
mandatory agreement. Furthermore, the 
subject of a lender’s obligations will be 
detailed as those that are determined under 
the Law, as well as those that arise from the 
rights and obligations of the borrower.

Lender’s obligations (specified by the Law)

The lender shall be bound to deliver the 
designated objects at the time stipulated 
and should the delivery time limit not be 
specified, then at the time indicated in 
the demand of the borrower. The right of 
the borrower to demand delivery of the 
designated objects expires after three months 
of the lender’s delay and in any case one year 
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from the conclusion of the agreement. The 
subjects of the loan are money and other 
interchangeable objects.

Taking into consideration that the 
Agreement is a real agreement, particularly 
important for its effectiveness is the delivery 
of the borrowed objects. Upon receiving 
a borrowed object, the borrower becomes 
the owner of that object. This means that 
the Agreement takes effect upon delivery 
of the borrowed object to the borrower and 
ceases upon the date on which the borrower 
returns the borrowed object to the lender. 
Delivery of the borrowed object is performed 
directly, or in the case of money lending in 
commercial agreements the lender is required 
to pay the agreed loan amount to the account 
of the borrower. The lender is obliged to 
deliver the subject of the loan to a third party 
if such has been agreed in the Agreement, that 
is, the creditor of the borrower.

Obligations of lender set through the 
rights and obligations of the borrower

By the conclusion of the Agreement, 
contracting parties express their intention to 
conclude such an agreement. Although the 
parties have concluded an Agreement, the 
lender can refuse to perform their obligation 
to deliver the promised objects if:
• the material situation of a borrower 

indicates their incapacity to pay the loan, 
and that they were not aware of that fact at 
the time of entering into the contract; or

• the deterioration of the borrower’s material 
situation took place after entering into the 
contract. 

However, the lender shall be bound to 
perform their obligations should the 
borrower or another person on their behalf 
provide them with a sufficient guarantee. 

As the Agreement may determine the term 
in which the lender is required to perform 
their obligation of delivery of a specific 
amount of money or other interchangeable 
objects to the borrower’s ownership, a lender 
has an option to check the solvency of the 
borrower until the specific term ends, and 
if by this verification the lender determines 
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that it is not certain that the borrower 
will repay and that they were not aware of 
that fact at the time of entering into the 
contract, the lender may refuse to perform 
the aforementioned obligations determined 
under the Agreement. If these are only 
assumptions by the lender regarding the 
solvency of the borrower, the borrower is 
required to provide certain guarantees to the 
lender that the Agreement shall be executed 
pursuant to the agreement and the Law. 
Said guarantees may be in the form of an 
affidavit of a person whose financial situation 
is good, or the borrower may give the lender 
a worthy object as a guarantee for the claims 
of the lender. In this case, the lender is 
required to perform their obligations under 
the Agreement, otherwise the lender may 
be obliged to compensate for damages to 
the borrower if the Agreement remains 
unfulfilled. 

Damages due to defects of the objects 
borrowed 

A lender shall be obliged to compensate 
a borrower for losses sustained due to 
substantial defects in the objects borrowed. 
In this case the lender is liable for damages 
in the form of compensation to the borrower 
whether the defects of the objects borrowed 
were known to the lender or not. But should 
a loan be without a compensation clause, the 
lender is liable for damages or compensation 
only if the defects were known to the 
lender, or if the defects could not have been 
unknown, and the lender failed to notify the 
borrower accordingly. The lender is obliged 
to deliver the object of a loan without any 
defects and with the agreed characteristics.

Return of loan 

Should the subject of the loan not be money, 
and should it be stipulated that the borrower 
shall return the loan by payment in money, 
the borrower shall still be authorised to 
choose as to whether to return the objects 
loaned or to pay an amount of money 
corresponding to the value of such objects 
at the time and in the place specified by the 
contract for the restitution. The same shall 
apply should it be impossible to return the 
same quantity of objects of the same kind and 
quality. The lender accepts that the borrower 
has an obligation to fulfil their obligations in 
this manner.

Contract withdrawal 

The borrower may desist from an agreement 
prior to the delivery of the objects to them 
by the lender, but should such loss follow 
from that, the borrower shall be obliged to 
compensate for any loss.

Accepting the objects under the Agreement, 
the borrower may not withdraw from the 
Agreement because the Agreement shall be 
deemed concluded. Should the borrower 
withdraw from the Agreement prior to the 
receipt of the objects, the lender is entitled to 
compensation if the damage arises from the 
borrower’s withdrawal. The damage would be 
reflected in the form of loss of profit which 
the lender would obtain if the objects were 
actually borrowed, whether by the borrower 
or a third party. In any case, if the lender had 
costs regarding the concluded agreement, 
for example in relation to the preparation of 
objects for delivery to the borrower, they are 
entitled to the reimbursement of said costs.

Early loan return

The lender has the obligation to accept 
the object of the loan prior to the time 
limit determined for restitution only if the 
borrower returns the loan before the time 
limit determined for return, but they are 
required to notify the lender in advance and 
to compensate for any damages. 

The lender has an interest in the concluded 
Agreement, especially if the Agreement 
is concluded by full reimbursement. If 
the Agreement is concluded with the 
reimbursement of the loan, in cases where 
the loan is returned before the time limit, 
the lender has the right to be notified 
accordingly in advance. If returning a loan 
before the time limit, the lender is entitled 
to compensation for any loss of profit which 
the lender would achieve if the objects were 
actually borrowed by the borrower or by a 
third person.

Interest

The Agreement may determine the right of 
the lender to interest, if the subject of the loan 
is money. Also, in commercial agreements, the 
lender has the right to interest even when no 
interest has been agreed.

The lender has no right to interest 
higher than that prescribed by law, thus 
the contracted interest shall not have legal 
protection in case of any dispute.
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Conclusion

A lender’s obligations are determined by the 
Law of Contract and Torts. In this article we 
have attempted to clarify the position of the 
lender in legal procedures in the Republic 
of Serbia. By determining the Agreement 

as a mutual mandatory agreement, the 
legislature has explicitly defined the rights 
and obligations of the lender and its goal 
is to legally protect the lender during 
the signing of the Agreement, while also 
imposing certain obligations.

The New Turkish Capital Markets Code 
(the ‘Code’) entered into force on  
6 December 2012. The Code aims to avail 

investors of an efficient investor protection 
system, and was adopted by the EU regulations, 
to remove the obstacles preventing the increase 
of the market and create alternative funding 
sources for Turkish companies.

To that end, the Capital Markets Board 
issued a number of secondary legislations at 
the beginning of 2014 and introduced new 
principles and procedures to Turkish business 
life. To name just a few, the communiqué on 
venture capital investment funds, squeeze-out 
rights, new fast-track mergers and demergers, 
and new corporate governance principles were 
all published recently. In this article we will 
give a brief overview of one of the novelties 
brought by the new Code, namely the squeeze-
out rights of the controlling shareholder and 
the selling rights of the minority shareholder. 

The Communiqué on Squeeze Out and 
Selling Rights No II-271 was published on  
2 January 2014. This is the first legislation in 
Turkey regulating the squeeze-out rights of 
the controlling shareholder and the selling 
rights of the minority shareholder of publicly 
held companies without a just cause, triggered 
by a mere change of control as explained 
below. The Communiqué will enter into force 
on 1 July 2014.

The acquisition of shares equivalent to 
95 per cent or more of the voting rights of 
a public company triggers the squeeze-out 
and selling rights. Direct and indirect voting 
rights and also voting privileges are taken into 
account while calculating the said ratio. 

Squeeze-out rights must be exercised within 
three months from the time the majority of 
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voting rights of 95 per cent are acquired, 
while selling outright must be exercised 
within three months from the time the right 
of squeeze-out arises. The board of directors 
executes the squeeze out and selling out 
processes following the application of the 
controlling shareholder. The subject company 
will then apply to the stock exchange in order 
to be delisted. Companies whose controlling 
shareholder has exercised the squeeze out 
right once are ex officio excluded from the 
scope of the Capital Markets Law.

Squeeze-out and selling rights also apply to 
listed companies whose shares are not traded. 

The share prices for squeeze out and selling 
out are calculated based on the following 
methods:
• Companies whose shares are traded in the stock 

exchange : the price is based on the average 
trading price in the last 30 days before the 
announcement of the acquisition of shares 
equivalent to 95 per cent of the voting rights. 

• Companies whose shares are not traded in the 
stock exchange : the price established by the 
valuation report for each group of shares.

Squeeze-out or selling rights cannot be 
exercised during the two years following the 
listing of a company on the stock exchange.

Last but not least, the shares that are held 
by public administrations are exempted from 
this communiqué, unless otherwise requested 
by such administrations. 

This new mechanism relieves the worry of 
having to live or deal with a potentially hostile 
minority for the acquirer in takeovers as well 
as offering a fair bail out for the minority 
who would be otherwise trapped due to the 
pricing issue. 
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PROPERTY RIGHTS TO BE PROTECTED IN CRIMEA: HOW AND WHEN?

Recent events in Ukraine, including the 
decision by Crimea to secede and join 
the Russian Federation, raise concerns 

about protections of property interests of 
engaged persons. 

In Crimea, court cases that have been 
started under Ukrainian law will be held under 
Russian legislation. The Chairman of the Court 
of Appeal of Crimea, Valeriy Chernobuk, 
advised that, as of 24 March 2014, Crimean 
courts are accepting only those applications 
that are based on Russian law. Crimean courts 
are working now on the Constitution of Russia 
and Russian procedural laws and norms. As 
for the cases that have previously been started 
under the Ukrainian norms, they will be 
finished, but under Russian law. It is another 
interesting legal manoeuvre.

The first manoeuvre relates to the fact 
Crimea decided to ‘nationalise’ Ukrainian 
energy firms and ports operating within 
its borders. This decision states that all 
Ukrainian state property would be transferred 
into Crimean ownership: ‘All establishments, 
businesses and other organisations of Ukraine 
or with Ukrainian participation in the 
territory of Crimea will belong to Crimea’. 
First of all, it concerns the state-owned oil 
company Chornomornaftogaz as well as the 
oil and natural gas-rich ‘continental shelf 
and exclusive economic zone’ off Crimea’s 
Black Sea coast. Also the energy companies 
Ukrtransgaz and the Feodosia terminal were 
nationalised. Chornomornaftogaz is the 
principal energy company in Crimea and has 
operations in the Black Sea and the Sea of 
Azov. The company extracted 1.2 billion  
cubic metres of natural gas in 2012.

The mass media reported that the State 
Council of the Crimea also ‘nationalised’ the 
integral property complexes of enterprises 
located on the peninsula that were previously 
under the control of the Ministry of 
Infrastructure of Ukraine and the Ministry 
of Agrarian Policy and Food of Ukraine. This 
decision was accepted on 17 March 2014. 
The following objects are on the list to be 
‘nationalised’:
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• Kerch ferry terminal;
• Kerch commercial seaport;
• Kerch fishery seaport;
• Feodosia commercial seaport;
• Yalta commercial seaport;
• Sevastopol commercial seaport;
• Sevastopol fishery seaport; and
• Yevpatoria commercial seaport.
Crimea also nationalised the property of the 
State Enterprise ‘Administration of Maritime 
ports of Ukraine’ and the state institution 
‘Gosgydrographya’. This also means that 
control over pilotage in the Kerch Strait 
has been taken. The Ministry of Justice 
of Ukraine declared ‘nationalisation’ of 
Ukrainian state facilities in Crimea by the 
Crimean government as illegal. 

Under nationalisation it is usually 
understood that the process involves taking a 
private industry or private assets into public 
ownership by a national government or state. 
All of the above assets are not private; they 
belonged to the state of Ukraine.

To what extent property and other interests 
of private companies are going to be affected by 
the decisions of the Crimean government are 
not clear. Therefore, it is too risky to plan any 
projects in Crimea in the near future. Moreover, 
it has become risky to perform any commercial 
operations in Crimea at present as the territory 
has an uncertain legal status, including in 
regards to laws that may impact on banking and 
finance. It is still unclear at which courts and 
under which laws any disputes will be settled, 
both now and in the future.

At present, nobody can guarantee 
the protection of private property. The 
transition period creates grounds for various 
speculations and fraud. The recommendation 
now is to save, at least, all the documents that 
may be used as evidence in the future.

In order to determine the legal status 
of property or activities in Crimea, and to 
provide for the certain legal succession, 
negotiations could have been the best way 
for contending parties but this now seems 
unrealistic. Therefore problems may last for 
months, if not years.
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RESOLVING CONSUMER DISPUTES ACROSS EUROPE IS SET TO GET EASIER

There is a risk that laws adopted by the 
Ukrainian Parliament will remain declarative 
as at present no real opportunity to secure 
their performance is available. Thus, it 
is more likely that Russian laws will be 
implemented.

‘How to secure rights’ and ‘where to claim 
and under what basis’ are the questions that 
will require answers in the very near future.

Introduction

The EU has introduced legislation that, 
once implemented, will promote the use of 
out of court schemes to resolve consumer 
disputes as well as offering online dispute 
resolution through an interactive website, 
which will be freely available and accessible 
in all EU languages. The Alternative Dispute 
Resolution Directive, supported by the Online 
Dispute Resolution Regulation, was published 
in the Official Journal in June 2013 and must 
be implemented by EU Member States by 
July 2015. This article reviews some of the 
key requirements and the UK government’s 
current consultation on how best to 
implement the Directive in the UK.

Many domestic and EU consumers are 
deterred from online and cross-border 
transactions by concerns about what protection 
they might have if something goes wrong. 
They know litigation is an expensive and 
time-consuming way to resolve a dispute but 
may not be aware that there are other dispute 
resolution options available as alternatives 
to court proceedings. Such alternatives, 
generically known as alternative dispute 
resolution (ADR) enable parties to resolve 
disputes informally, confidentially, cost-
effectively and out of court and often with the 
help of a neutral, independent third party.

In June 2013, the European Parliament 
recognised the importance of ADR for 
resolving consumer disputes when it 
published Directive 2013/11/EU1 (the 
‘Directive’) on ADR for consumer disputes. 
Also published was Regulation (EU) 
524/20132 (the ‘Regulation’) on Online 
Dispute Resolution (ODR) for consumer 
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disputes, which supports the aims of the 
Directive and will come into force in 
January 2016.

Why was this legislation needed?

In passing the Directive, the EU Parliament 
and EU Council acknowledged that consumer 
difficulties with resolving disputes can 
obstruct the free movement of goods and 
services within the single EU market. They 
recognised that ADR is not consistently 
nor sufficiently established across the EU, 
that the quality of the ADR provision varies 
considerably among Member States and that 
cross-border disputes are often not handled 
effectively by entities who provide ADR 
services. The EU Parliament was also aware 
that consumers are unaware of ADR as an 
option and would not know how to start such 
a process. Consumers trust the courts to deal 
with their disputes (if they can afford them) 
and for them to consider alternative methods 
seriously, the EU Parliament concluded that 
wider ADR options were needed, as well as 
minimum standards of quality for the 
provision of impartial, fair resolutions by 
independent bodies or dispute resolution 
providers with the appropriate expertise.

Some Member States already have 
substantial ADR provision in place. The aims 
of the ADR Directive and the ODR Regulation 
were therefore to build upon the existing 
ADR traditions of the Member States, to 
respect their legal traditions and to establish 
ADR as a reliable way to resolve consumer 
disputes across the EU. 
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What does the ADR Directive do?

The Directive applies to domestic and 
cross-border disputes arising out of sales or 
service contracts both online and offline in 
all economic sectors (other than excluded 
sectors such as health care services), between 
consumers who are resident in the EU and 
traders with established businesses in the 
EU. Traders who have complaints against 
consumers and traders who have disputes 
with other traders are not subject to the terms 
of the new laws. If a Member State already has 
ADR procedures to deal with such disputes, 
the Directive does not affect them.

The ADR Directive requires Member States to:
• designate one or more competent authorities 

to maintain and monitor a list of those ADR 
providers who meet the requirements of the 
Directive. This listing is designed to reassure 
consumers that the provider is suitably 
qualified to conduct ADR;

• place certain operational requirements 
on ADR providers such as ensuring that 
those overseeing the dispute resolution 
are suitably experienced, independent 
and impartial, so that users can trust in the 
availability of a process that leads to a fair, 
impartial and independent outcome;

• ensure that disputes are dealt with within 
90 days of referral, that ADR providers 
have three weeks to give notice if they 
are refusing to deal with a dispute and 
that consumers have the option of 
submitting their complaint and exchanging 
information either offline or online; and 

• ensure that ADR providers keep their 
websites up to date, offer their services at no 
or nominal cost and be wholly transparent 
when describing those services.

What does the ODR Regulation provide?

The ODR Regulation:3

• requires the European Commission to set 
up an online portal for the out of court 
resolution of online contractual disputes. 
This software, called the ‘ODR Platform’, 
will enable consumers from EU Member 
States to submit their disputes online with 
supporting documents. They will then be 
put in contact with national ADR providers 
who will help to resolve their disputes;

• applies to consumer against trader domestic 
and cross-border disputes as well as, in 
certain circumstances (if the Member 
State’s law allows), to disputes started by the 
trader against the consumer; 

• requires Member States to propose an 
ODR contact who will help with disputes 
submitted through the ODR Platform; 

• requires businesses that sell goods or 
services online to provide a link to the ODR 
Platform on their website;

• requires the ODR Platform to be user-friendly, 
available in multiple languages, to protect 
personal data and maintain confidentiality; 

• will bind Member States directly from 9 
January 2016, although some elements of 
the ODR Regulation come into force before 
then (such as the provision requiring the 
EU Commission to test the ODR Platform 
before 9 January 2015).

What is the UK doing to implement the 
Directive and the Regulation?

EU Member States have until 9 July 2015 to 
implement the Directive into their own law. 
The UK government is actively considering 
how best to effect that implementation and 
has launched a consultation setting out its 
proposals for an ADR scheme that allows 
consumers greater access to redress when 
they have complaints about their purchase of 
goods or services.4 Once the responses have 
been considered, the UK government will 
publish a formal response on its intended 
implementation of the Directive.

The UK government is using the Directive 
as an opportunity to review the UK ADR 
landscape to ensure a system that works 
for both consumers and businesses. The 
consultation looks beyond the requirements 
of the Directive to consider what more can 
be done to provide the best possible system, 
for example, by seeking views on how to 
encourage businesses to use a voluntary 
ADR scheme, whether to set up a complaints 
helpdesk to help consumers and businesses 
access ADR, the best ADR operating model 
and whether further reform is needed to 
simplify the ADR process to make it easier 
for consumers.

Easier access to ADR, better consumer 
protection, more trade...

The Directive and the supporting Regulation 
should have a positive impact on consumers 
and European trade. Consumers will be able 
to submit complaints about traders online 
to recognised and trusted ADR providers 
who will try to help the consumer resolve 
their issues without the need for potentially 
expensive court proceedings. 
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The creation of more accessible ADR 
methods will empower consumers and 
encourage them to sort out their differences, 
quickly, efficiently and at minimal cost. The 
existence of such redress enhances consumer 
protection, increases consumer confidence 
in trade and should, let us hope, encourage 
both off and online trade throughout the EU.

Notes
1 ADR Directive at http://eur-lex.europa.eu/LexUriServ/

LexUriServ.do?uri=OJ:L:2013:165:0063:0079:EN:PDF. 
2 PDF obtained via the European Justice Forum at http://

europeanjusticeforum.org/storage/ODR-%20EU%20OJ.pdf.
3 ODR Regulation at http://europeanjusticeforum.org/

storage/ODR-%20EU%20OJ.pdf.
4 The deadline for responses UK government consultation 

is 3 June 2014 at 23:45. The Consultation can be viewed at 
www.gov.uk/government/consultations/alternative-
dispute-resolution-for-consumers.
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