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Summary and conclusions

After five years of deep financial crisis and business recession, the need for the
provision of R&D incentives by the Greek state in today’s tax-(over)burdened
business sector is now stronger than ever. The Greek legal system, being aware of
the need to enhance R&D, has for several years now been establishing relevant
provisions that are constantly being amended (based on the Frascati definition).
Besides, the general tax environment is in favour of R&D (discounts on expend -
iture, the ability to carry losses forward, investment subsidies in the form of tax
exemptions, etc.). However, as would be expected, these provisions raise ques-
tions regarding the tax and tax paying equality of citizens, which at the level of
domestic law may be dealt with on the basis of the settled case law of the Council
of State on the “financial public interest”. 

In particular, the provisions on R&D provide for input incentives, both in the
form of (super) discounts on R&D expenditure (article 22A Income Tax Code
(ITC)) and in the form of tax exemptions on various investment plans (Law 3908/
2011), on the basis of a specific procedure. Privileged R&D expenditure includes,
by way of example, scientific research, technological research, the granting of
patents, etc., while the subsidised expenditure under Law 3908/2011 is in line with
the provisions of Regulation 800/2008 (general exemption regulation) without dis-
tinction between investment and current expenditure. Recently, a new, codified
and more comprehensive draft law on R&D in both the public and private sector
was submitted for public consultation.

Output incentives have also been established in the form of income tax exemp-
tion of profits resulting from the exploitation of a registered patent developed by
the business in question, which has consequently not been acquired by a third
party (article 71 of Law 3842/2010). However, given the recent and specialised
nature of the provision, it has not yet been adequately applied in practice, and nor
has a theoretical analysis been performed.

Eligible taxpayers according to Law 3842/2010 are considered to be all forms
of businesses, both Greek nationals and foreigners established in Greece, while
based on the provisions of Law 3908/2011 permanent establishments (PEs) of



foreign enterprises seem to be excluded from the subjective scope of the law. The
law provides for a practically equal distribution of subsidies and tax exemptions
among small and medium-sized enterprises (SMEs) and larger enterprises, without
any special provision for multinational enterprises (MNEs). Furthermore, there are
no territorial limitations on expenditure, while in respect of subsidies, the legislator
appears to give precedence to the less developed regions in the country. Finally,
strict administrative criminal penalties have been set for the misuse of the above
R&D incentives (input and output) for the purposes of tax evasion (in the broad
sense). 

Generally, one notices that the Greek legal system shows a strong interest in
enhancing R&D (through the provision of tax incentives). This interest is attributed
to the reasonable common conviction that R&D is a basic factor in the intended
development of the country and its removal from the financial swamp it is currently
in, given that in 2012 the amount spent by the Greek state on R&D corresponds to
0.69 per cent of GDP (23rd among the 27 EU Member States). 

Although article 22A of the ITC (super-deduction) and Law 3842/2010 (patent
tax incentives) grant R&D incentives to PEs as well, the subjective scope of Law
3908/2011 (investment law) does not seem to extend the benefits to PEs but
requires a specific legal form (corporate or other, in any case not a branch, etc.) to
be attributed to an entity for it to claim these benefits; therefore incompatibility
issues may be raised on the basis of the non-discrimination prin ciple. The same
incompatibility issues may arise with regard to the provisions of the ITC granting
tax credit on withholding tax (WHT) paid abroad, which in the case of a PE of a
foreign enterprise is not available. Moreover, Law 3908/2011 excludes various
investment plans and business activities from benefiting from the tax exemption
provided and in consequence it cannot be excluded that these provisions are con-
sidered as providing incentives which are de facto restricted to certain undertak-
ings, therefore breaching EU state aid rules.

Greek legislation does not provide for a similar regime to the so-called “patent
box”. Conversely, it provides for patent tax incentives by granting an income tax
exemption on profits (from the sale of goods or supply of services) on the produc-
tion of goods or the development of services in which an internationally recognised
patent has been used. In essence, this regime may not be considered as preferential,
for the purposes of the OECD base erosion and profit shifting (BEPS) project. In
this direction, this regime may not qualify as preferential under the code of conduct
for business taxation and most significantly does not seem to be incompatible with
the EU state aid rules, since it does confer any selective advantages on certain tax-
payers and any incentives are granted to the profits of any enterprise deriving from
the sale of any products or the supply of any services, if certain other conditions are
met. Nor does this provision pose restrictions in terms of size of the qualifying
enterprises.

Furthermore, any profits arising upon transfer of an intangible by a Greek com-
pany to a foreign company are considered as business profits, subject to the stand -
ard corporate income tax. The Greek tax legislation does not provide for special
anti-abuse rules (SAARs) if the transferee is a company established in jurisdictions
regarded as “preferential tax regimes” or “non-cooperative states”. However, such
transfers to related entities may be addressed, upon transfer, through (a) the gen -
eral anti-avoidance rule (GAAR) and (b) transfer pricing (TP) rules and follow ing
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the completion of the transfer on the basis of rules such as (a) controlled foreign
company (CFC) rules, (b) the general rules in relation to substance (tax resid ence),
(c) TP rules again and (d) tax deductibility restrictions on royalty payments.

1. R&D incentives under domestic tax law

1.1. Introduction

In a climate of strong economic recession, the Greek legal order has a multitude of
provisions offering considerable incentives for undertaking the expense of scien-
tific and technological research.

1.2. Brief overview of business income taxation 

As part of the broader financial/social crisis that Greece has been experiencing, the
country’s tax law has dramatically changed. An important change has been the
entry into force of the new ITC by virtue of Law 4172/2013 (recently amended by
subsequent pieces of legislation), which replaced the relevant previous legislation.
Taxable persons, as far as undertakings are concerned, are both natural persons
(mostly self-employed) gaining their income and/or having their residence in
Greece (article 3 ITC) and legal persons (article 47 ITC), which may be corpora-
tions or partnerships, non-profit legal entities for the part of their revenue not
gained while pursuing their objects, cooperatives and associations thereof, civil
law societies, civil law partnerships, participating undertakings or silent partner-
ships, consortia, foreign undertakings permanently established in Greece as well as
legal entities (article 2 ITC). The concept of taxable income is not defined by the
law and, therefore, taxation is regulated on a case by case basis.

1.3. Tax policy considerations relating to R&D incentives

1.3.1. General tax climate for R&D

In recent decades, the Greek legislator’s permanent objective – or, at least, its
intention – has been to create an environment favourable for attracting investors
and developing the domestic economy. The relevant efforts took the form of the
so-called “investment” laws. In recent decades, Laws 1262/1982, 1892/1990,
2601/ 1998 and 2601/2001 (with their relevant amendments) have been imple-
mented offer ing incentives for enhancing entrepreneurship. 

A more sustained effort has been underway under the New Development Law
3299/2004 (and its subsequent amendments). The law sets out and delimits the
expenses subsidised per activity sector (primary, secondary and tertiary), and the aid
each candidate entrepreneur is entitled to depending on the region of the country it
operates in, the amount of investment intended, the number of staff employed, etc. 

However, complexity, inadequacy and considerable delays (only 20 per cent of
the projects have been completed) in the previous development law have made
the adoption of a new law necessary. Thus, Law 3908/2011 (and later, amending
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Law 4146/2013) was adopted, named the New Investment Law (see details in sec-
tion 1.4.3).

Therefore, as may be seen from these pieces of legislation, an adequate legal
framework has been established for strengthening investment, in particular in tech-
nology. Furthermore, the fact that, as indicated above, the ITC allows, in principle,
the deduction of expenses, when determining the profits from an entrepreneurial
activity, together with the possibility of carrying forward losses to subsequent
years (articles 22 and 27 ITC and by reference from article 47 for legal persons),
are further evidence of the legislator’s generally positive attitude towards promot-
ing R&D, in addition to the provisions specifically referring to R&D.

1.3.2. Reasons for introducing R&D incentives

In line with the prescriptions of the Greek Constitution and the EU treaties, the
Greek state is required to provide an adequate institutional framework to protect
and develop research and innovation in the interests of the national economy. Art -
icle 1 of the recent draft law on R&D, currently under consultation, clearly states
the reasons that have led the Greek state to make this choice (as well as the objects
pursued): 

“Implementing the provisions of Articles 5A and 16 of the Constitution, … as
well as Article 179 of the TFEU … [requires] establishing a flexible and effec-
tive National Research, Technological Development and Innovation Policy,
aiming at reinforcing, generating and making the best use of the country’s
research potential and research infrastructure in terms of excellence and contin-
uous evalu ation, creating the country’s competitive edge in Research,
Technology and Innovation, stimulating the private sector, eliminating obsta-
cles to the promotion of research ideas, contributing in a decisive manner to
linking research to the production process, reinforcing the country’s path to
growth, and addressing economic, social, national and global challenges.” 

R&D is primarily strengthened in the form of expense deductions or tax exemp-
tions and less so through the use of direct financing in the form of subsidies. More
specifically, deduction of R&D expenses appears to be the main R&D tax incent -
ive, given its inclusion in the ITC and the lower requirements provided for obtain-
ing it. On the other hand, tax exemptions do not appear to be the preferred option as
far as R&D investment incentives are concerned, since tax exemption is only one
of the forms of aid granted, whereas, in several project categories, the law provides
for tax exemptions only as a complement to the overall aid, whereas a stricter
inclusion procedure has been adopted with regard to such projects. In addition, the
overall aid (and, therefore, the possible tax exemption) is granted up to a limit
clearly defined by the law. It may be that this different treatment by the legislator
expresses some reservations regarding granting an advantage such as a comprehen-
sive tax exemption to investment projects. Furthermore, expense deduction makes
it easier to control and verify the expenses incurred by undertakings.



1.3.3. R&D incentives, equality of treatment and ability to pay 

The principle of equality before tax is considered to be enshrined in the Greek
Constitution (articles 4(1), 5). A special manifestation of equality before tax is the
principle according to which the tax burden should be allocated among citizens
based on their ability to pay tax. The principle of equality before tax requires
implementation of equal treatment by the legislator and, in particular, the fair allo-
cation of the tax burden, prohibiting any arbitrary discrimination, favourable or
otherwise, of certain persons or categories of persons. However, it is considered
that discrimin ation violating the principle of equal treatment may be allowed in
order to achieve the economic objectives of the modern state. Thus, preferential tax
treatment aiming at economic growth (for example, tax incentives to attract R&D)
is considered to be justified taking into account the constitutional prescription
regarding the country’s economic development (article 106(1) of the Constitu-
tion). Therefore, the statutory granting of R&D incentives has not been criticised
as far as its constitutionality is concerned, but only in terms of its effectiveness and
functionality.

1.3.4. Eligible taxpayers

R&D tax incentives fall into two categories (tax exemptions and tax deductions).
The law does not appear to make any distinction based on the form of the undertak-
ing or on its statutory seat. However, Law 3908/2011 provides that aid is only
granted to “new” undertakings (see below).

1.3.4.1. Regarding the form of the undertaking

In line with article 8(5) of Law 3908/2011 (New Investment Law – with regard to
tax exemptions – as amended by Law 4146/2013), both sole partnerships (i.e. self-
employed persons) and commercial undertakings of all forms, cooperatives and
various similar partnerships, as well as companies to be established, are eligible,
provided that they have been established before the inclusion decision or at least
before payment of any aid. Similarly, under the ITC, the “taxable person” entitled
to the expense deduction,  in accordance with article 22A, means any natural or
legal person (article 2), while, with regard to legal persons, article 45 refers without
limitation to corporations and partnerships, non-profit legal entities for the part of
their revenue not acquired while pursuing their objects, cooperatives and associ -
ations thereof, civil law societies, civil law partnerships, participating undertakings
or silent partnerships, consortia, as well as legal entities (article 2 ITC).

1.3.4.2. Regarding the statutory seat of the undertaking

The two pieces of legislation make no distinction between foreign and Greek
undertakings. They, in principle, require that the taxpayer is established in Greece
in order to be able to claim the same advantages under equal treatment conditions
with Greek taxpayers (article 8(5) of Law 3908/2011, article 3 ITC). Please refer to
the second part of this report for further analysis in this respect.
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1.3.4.3. Regarding the date of establishment of the undertaking

Law 3908/2011 considers a company to be “new” (and, therefore, eligible) when
the procedure for establishing the company has not been completed before filing
the aid application, or the company has been established within 24 months from
filing of the application.

1.3.5. R&D incentives: MNEs versus SMEs? 

It is common knowledge that MNEs are able to use cross-border tax planning
strategies to avoid taxation and to ensure very high amounts of overall tax relief for
R&D, which is to the detriment of individual companies not being part of a multi-
national group of companies. Furthermore, large and very large enterprises have
more resources and financing sources. To some extent, this makes necessary the
preferential treatment of SMEs for tax exemptions for R&D expenses.

This concern – at least as regards the comparison between small and large
enterprises – appears to have been taken into account by the Greek legislator, as
may be seen from the provisions of Law 3908/2011, albeit with some reserva-
tions. More specifically, article 4 defines regional aid from a geographical point
of view (see details in section 1.4.4), distinguishing enterprises into large,
medium as well as small and micro-enterprises, in line with the relevant EU clas-
sification, providing for increased aid percentages (5 and 10 additional percentage
points for small and micro-enterprises). Furthermore, under article 13, commit-
ments arising from their inclusion in the specific aid scheme are of shorter dura-
tion (three years instead of five for large enterprises). However, contrary to
previous regulations, other provisions establish the possibility of considerable tax
exemptions for large investment projects, while, on the other hand, no tax exemp-
tion is foreseen as a form of aid for youth entrepreneurship projects, which pre-
dominantly concern SMEs. Nevertheless, the reporters indicate as an example
that, according to a survey conducted by the Foundation for Economic and Indus-
trial Research, out of 34 enterprises which applied for tax exemptions for R&D
expenses incurred in 2010 only 15 per cent were large enterprises (5), while 41
per cent were medium enterprises (14), and 34 per cent were small and micro-
enterprises (11) (no data were available for the other 4). However, in any event,
half of the overall tax exemption amount concerns large enterprises and the rest
smaller enterprises.

1.3.6. Definition of R&D for tax purposes 

The Greek legal order has fully adopted in its laws the definition provided in the
OECD 2002 Manual on Proposed Standard Practice for Surveys on Research and
Experimental Development (Frascati Manual 2002), as indicated on page 9 of the
Explanatory Memorandum of Law 4223/2013 which introduced the expense deduc-
tion for R&D. Therefore, in accordance with the Frascati Manual 2002: “Research
and experimental development (R&D) comprises creative work undertaken on a
systematic basis in order to increase the stock of knowledge, including knowledge
of man, culture and society, and the use of this stock of knowledge to devise new
applications [Frascati Manual, p. 30].” 
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In essence, the Frascati Manual 2002 distinguishes three types of R&D: (a) basic
research; (b) applied research; and (c) experimental development. Furthermore, the
basic criterion for distinguishing R&D from related activities is the presence in
R&D of an appreciable element of novelty and the resolution of scientific and/or
technological uncertainty, i.e. when the solution to a problem is not readily appar-
ent to someone familiar with the basic stock of common knowledge and techniques
for the area concerned (Frascati Manual, p. 38). An almost identical definition can
be found in article 2(4) of the draft law on research, technological development and
innovation currently under consultation.

Furthermore, although currently there is no clear reference in any applicable law
on the incorporation of “innovation” in the definition of R&D for domestic tax pur-
poses, as provided for in the Oslo Manual 2005 on guidelines for collecting and
interpreting innovation data, in the aforementioned draft law currently under con-
sultation innovation is part of the definition of R&D as a separate sub-category.
In particular, article 2(5) defines “scientific and technological innovation in the fol-
lowing terms: One of the activities of R&D which can be analysed into all scien-
tific, technological, organisational, financial and commercial steps which actually
lead, or are intended to lead, to the implementation of new, or the improvement
of existing, products and processes”. In addition, article 2(6) provides the general
definition of innovation: 

“making use of existing and/or new knowledge and/or converting an idea into a
product or a service, an operational production or distribution method – new or
improved – or a new method for providing social services, or the process through
which new ideas provide answers to the requests of society and the economy
and create new products, industrial prototypes, services or business or organisa-
tional models successfully introduced into an existing market or that can create
new markets, as well as the results of such process.” 

Furthermore, Law 3908/2011 on investments also contains references to “innova-
tion” and encourages, inter alia, “expenses for Research, Development and Innova-
tion projects and programmes”, whereas the General Investment Plans also
include “(b) Tech nical Development plans … using technological and organisa-
tional innovation”.

1.4. R&D input incentives

1.4.1. General overview of R&D input incentives

On the basis of the current provisions of tax legislation, the R&D input incentives
may be distinguished into two categories: 
(a)     expense deductions, currently provided for under article 22A ITC (article 22

of Law 4223/2013, 4172/2013, 4100/2013, 3842/2010 as well as the relevant
provisions in other previous pieces of legislation (article 9 et seq. of Law
1731/1987)), while a draft bill is about to be submitted on research, techno-
logical development and innovation, including a more systematic analysis of
both the deduction process and the types of expenses, provisions which are
currently dispersed in a multitude of legal instruments; 
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(b)    tax exemptions, as a form of aid for certain investment categories (Law 3908/
2011, as currently in force, and previous investment laws (see above in sec-
tion 1.3.1)).

1.4.2. Privileged R&D expenditure

The deduction (in fact, a very generous deduction) of R&D expenses from the
undertaking’s gross revenue is now provided for under article 22A(1) of the ITC
(Law 4172/2013), as added by Law 4223/2013. According to this provision, 

“scientific and technological research expenses shall be deducted from the under-
taking’s gross revenue when incurred, increased by thirty per cent (30%). In par-
ticular, to be increased in line with the above subparagraph, expenses relating
to durable goods shall be equally allocated to the following three (3) years. The
criteria for characterising the above expenses shall be determined by pres idential
decree upon proposal by the Ministers of Finance, Education and Religious
Affairs, and Culture and Sports. Where losses arise after deduction of the above
percentage, these shall be carried forward by virtue of Article 27 of this Law
(according to such Article, losses may be carried forward for five years).”

Consequently, the 2013 amendments have established the general deduction of
scientific and technological research expenses, when incurred, increased by 30 per
cent. Under the previous regime (i.e. before Law 4110/2013), the favourable treat-
ment consisted in a greater percentage increase, i.e. 50 per cent, but could only take
place under the aforementioned special conditions ((a) and (b)).

The presidential decree to be adopted upon proposal by the Ministers of Fin ance,
and Development, Competitiveness, Infrastructure and Transport, determining the
criteria for characterising the relevant expenses and the procedure for verifying and
certifying such expenses, has not yet been adopted. With regard to characterising
the expenses incurred as scientific and technological research expenses, ministerial
decisions nos. 12692/03 November 1987 and 1228/2002 POL could be used as gen-
eral guidelines. According to them, in general, expenses incurred by undertakings as
part of the following activities could be considered as scientific and technological
research expenses until the aforementioned presidential decree is adopted:
(a)     study and preparation of original papers, aiming at promoting scientific

knowledge, in line with generally accepted scientific theories or by develop-
ing new theories, capable of being accepted by the scientific community (sci-
entific research);

(b)    study and preparation of systematic papers based on existing knowledge,
aiming at preparing the manufacture of new materials or products (devices,
machines, structures, etc.), drafting new system or service procedures or sig-
nificantly improving those already existing for specific applications (techno-
logical research).

The aforementioned basic activities also include, but are not limited to, the follow-
ing sub-categories:
(i)     submitting applications for patents in Greece and abroad, supporting novelty

and inventions;
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(ii)    implementing engineering designs;
(iii)   implementing industrial designs;
(iv)   drafting technical specifications for components, materials, etc.;
(v)    implementing demonstration projects;
(vi)   carrying out market and marketing surveys for new products of a business

unit;
By way of example, such expenses also include the following:
(a)     laboratory infrastructure and semi-scale testing facility equipment;
(b)    salaries of staff at all levels (specialised scientists, postgraduate students,

technical, administration staff, etc.), employed in implementing the project
for its term (in addition, according to paragraph 7 of the new draft bill (see
above), eligible taxpayers are also exempted from the obligation to pay con-
tributions – a provision which has raised a lot of controversy);

(c)     travelling in Greece or abroad to collaborate with laboratories, to gather
information, to communicate results relating to research work in progress,
implemented or to be implemented, to participate in seminars, conferences,
scientific meetings, etc.;

(d)    various consumables (such as chemical reagents, small components and
instruments to be used only once or a few times);

(e)     computer use time, purchase of software packages;
(f)     patent licence, knowhow and other expenses relating to implementing the

research project;
(g)    commissioning under contract public research laboratories to implement

research projects (or any part thereof);
(h)    expenses relating to the undertaking’s obligations from its participation in

research projects or programmes co-financed by the state (for example,
industrial research development programme, co-financing programme, etc.),
the European Union or international organisations.

An almost identical provision, including all the above examples of expenses, has
also been included in article 21 (“Providing incentives to research, technological
development and innovation activities”) of the relevant draft law currently under
consultation by the Ministry of Education and Religious Affairs. Additionally
(aside from the exemption from contributions), the following are included: 

“Expenses to purchase rights or to compensate experts, undertakings and organ-
isations for using technical assistance, patents, marks and designs, secret indus-
trial methods and formulas, intellectual property and other relevant rights. Where
the above compensations or rights are paid to foreign organisations or foreign
undertakings, they may be exempted, subject to the provisions on income tax,
under the following conditions (see details in the Law).”

As may be seen, no distinction is made between investment and current expend -
iture (staff salaries, raw material costs), but, on the contrary, research commis-
sioned to third parties is included as preferential/eligible expenditure, provided that
such parties are public laboratories and that a contract has been entered into. There
is no similar provision for contracting or subcontracting to private parties. Lastly,
there is no indication as to whether R&D expenses paid back to the taxpayer by
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other persons (usually related entities as part of a cost-sharing agreement) should
be considered for expense deduction.

1.4.3. Tax credit versus allowance

It is known that, aside from taking the form of a (generous) tax deduction reducing
the tax basis, an R&D input incentive may also take the form of tax credit (partial
or total “tax exemption”), which also reduces the tax liability. While (generous) tax
deductions are established in the general legal instrument on income taxation
(ITC), tax exemptions are mentioned in special pieces of legislation, which include
it as part of investments (development laws). Therefore, as indicated above, deduc-
tion appears to be the method preferred by both the legislator and the taxpayers,
since it may be more beneficial for taxpayers having low tax liabilities. Further-
more, tax deductions may be carried forward, in accordance with the provisions of
the law. Lastly, the expense deduction procedure is considered to be a simpler pro-
cedure by the legislator, as opposed to tax exemption which requires inclusion of
the taxpayer in specific investment projects (see below), while the tax exemption
rate is also clearly lower, in some cases, as compared to that of other forms of aid.
On the other hand, as far as tax credit is concerned, this requires adopting specific
provisions regulating unused tax credits. 

Nevertheless, in spite of the legislator’s apparent preference for expense deduc-
tion, the implementing administrative act for determining such expenses has not
yet been adopted, and such expenses are determined in line with a ministerial deci-
sion dating from 1987.

As indicated above, tax exemptions for R&D are established in various invest-
ment laws, the latest being Law 3908/2011, as currently in force. Investment Law
3908/2011 is based on the provisions of Commission Regulation (EC) No. 800/
2008 (general block exemption regulation). Of particular interest, in the context of
this report, is article 31 focusing on aid for R&D projects (at this point, the report
will examine aid in the form of tax exemption and not in the form of subsidy or
financial leasing, to be examined below). Aid refers to all three forms of research,
the rates being 100 per cent for basic research, 50 per cent for industrial research
and 25 per cent for experimental research (with the possibility of an increase for
SMEs or in the case of collaboration between undertakings).

Law 3908/2011 provides for three types of aid: (a) tax exemption, (b) subsidies,
and (c) financial leasing. Tax exemption 

“consists in exemption from payment of income tax on profit before tax, result-
ing, under tax legislation, from all the undertaking’s activities. The amount of
tax exemption is determined as a percentage of the value of the investment pro-
ject expenses to which aid is granted, or the value of the new mechanical and
other equipment acquired through financial leasing, and it represents a non-
taxable reserve for the same amount” [article 4(1)(a)]. 

Tax exemption is determined in line with the procedure of article 12 by creating a
reserve and allocating the amount of the specific aid for a maximum of 15 financial
years.
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Furthermore, the new law lists three categories of general investment projects
(specifying the type of aid for each category): (a) general entrepreneurship pro-
jects, for which only tax exemption applies, as well as (b) technological develop-
ment projects, and (c) regional cohesion projects, for which all types of aid apply
(including tax exemption). 

1.4.4. Territorial scope

No territorial restriction appears to apply to tax exemption as a form of incentive
for R&D (apart from the aforementioned necessary link between the taxpayer and
Greece, at least in the form of establishment). This is also implied in Ministerial
Decision 129/1987 where filing an application for a patent in Greece or abroad or
travelling in Greece and abroad are included among expenses.

With regard to the aid granted to undertakings in the form of tax exemption, art -
icle 5 of Law 3908/2011 sets out various aid percentages depending on both the
type of the undertaking and on the location of its seat, since the country’s depart-
ments are divided into three zones, based on the GDP of each department and its
location, with increased aid percentages for remote and less developed departments
in the country.

1.4.5. Anti-avoidance provisions

Tax fraud (in all possible forms: tax evasion, tax default, forgery and tax fraud in
the narrow sense) is one of the major problems facing the modern Greek state and
a significant cause of decrease in public revenue. In spite of the multitude of provi-
sions establishing high penalties for those breaking the law, inadequate state con-
trol has prevented the control of this phenomenon. 

To address this problem two main types of measure have been taken, laid down
in Law 2523/1997 (tax penalties) and currently in Law 4174/2013 (Tax Procedure
Code – GAAR). On the one hand, there are administrative sanctions for not dis-
closing or incorrectly disclosing income imposing additional tax for each month of
delay together with administrative penalties. On the other hand, the criminal tax
offence of tax fraud is established. Not disclosing net income also includes enter-
ing fictitious accounting records, in whole or in part, expenses or citing such
expenses in the tax return so as not to show net income or show reduced net income.
This offence is punishable by imprisonment. In addition, according to amending
Law 3943/2011, tax fraud is presumed to be an offence committed in flagrante
delicto, with all the ensuing consequences.

1.5. Output R&D fiscal incentives (patent box regime or similar
incentive)

1.5.1. General overview of output incentives

In accordance with article 38 ITC, royalties subject to income tax include profit
from patents and other rights and forms of intangible capital, irrespective of where
the undertaking’s seat is located. The provisions on TP (article 50 ITC) also apply
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to income from royalties and double tax conventions (DTCs) entered into force
should be taken into account (see details in section 2 of this report).

Nevertheless, in line with the international tendency to not only establish input
tax incentives (deductions and tax exemptions, as indicated above) but also output
incentives (mainly regarding patents), the Greek legislator has introduced article
71 of Law 3842/2010, “Patent tax incentives”, establishing an exemption from
income tax on the profit made from exploiting a registered patent.

1.5.2. Definition of privileged intellectual property (IP) rights

According to Ministerial Decision 119/2010 implementing the above law, “inter-
nationally recognised patent” means a patent granted to an invention falling into
one of the following categories:
(a)     a European patent granted by the European Patent Office (EPO) and regis-

tered in Greece;
(b)    a patent registered with the Industrial Property Organisation (excluding util-

ity model certificates) which has been registered in another state, (i) which is
a contracting party to the European Patent Convention (EPC) or collaborates
in the context thereof, or (ii) is a member of the OECD or an accession cand -
idate country or an enhanced engagement country.

Patents should be valid at least until the end of the financial year for which the
exemption for income tax is requested.

1.5.3. Acquired IP

It is clear from the provision of Law 3842/2010 that only products developed
under an internationally recognised patent in the name of the undertaking that
developed the patent may be considered as profit of the undertaking from the sale
of products using the patent. Therefore, tax exemption is precluded for any patent
used which has been developed by another company, even if the company has
been acquired. This prevents the risk of double tax exemption for the same patent.
However, it should be noted that the law does not preclude tax exemption where
the products are simply manufactured in third-party facilities but in the com-
pany’s name.

1.5.4. Pre-existing IP 

Since the law makes no distinction (unlike other legislation), the concept of IP
rights includes both rights that have been registered before and after the entry into
force of the law (see Ministerial Decision 119/2010 “that has been granted”).

1.5.5. Development condition

The Greek legislator has not addressed the issue of the so-called “development
condition”, limiting itself to referring to patents that have been developed to deter-
mine profits, without any further indication on their future use by the same com-
pany, or by another company of the same group, or at the risk of such company.
Consequently, this condition should be excluded from Greek law.
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1.5.6. Privileged IP income

According to the precise wording of article 71(1) of Law 3842/2010, 

“an undertaking’s profits from the sale of products manufactured by it, for
which a patent internationally recognised in the name of such undertaking and
developed by it was used, shall be exempted from income tax for three consec-
utive financial years .... This exemption is also granted when the products are
manufactured at third-party facilities. This also includes profits arising from the
provision of services, where this relates to exploiting a patent which is also
internationally recognised.”

This wording implies the following.
First, these are profits arising exclusively from the sale of such products. There-

fore, compensation for infringement of IP rights or any other form of exploitation
of such rights, aside from sale (for example, lease) cannot benefit from the output
incentive. However, the law makes no distinction between products manufactured
within the undertaking’s facilities and those manufactured outside the undertaking.
The only addition to the contents of such profits, as introduced by the legislator in
the last subparagraph, is the provision of services, also based on an international
patent. Lastly, according to paragraph 4 of Ministerial Decision 119/2010, “where
the internationally recognised patent concerns a part or component of a product,
the patent should contribute by 30% to the costs representing the materials for
manufacturing the product”. It should be noted that the concept of “sale of products
for which a patent has been used” is clearly narrower than that of the royalties pro-
vided for under article 38 ITC regarding the taxation of income arising from royal-
ties (article 5 ITC).

Second, the Greek tax system considers profits to be net profits, i.e. after deduc-
tion of any losses, whereas the law does not provide for any ceiling or maximum
percentage regarding the tax exemption thereon.

Third, this R&D output incentive takes the form of tax exemption, i.e. exemp-
tion from taxation of a specific part of the undertaking’s income.

1.5.7. Anti-avoidance provisions

To address tax fraud/tax evasion through fraudulent use of R&D output incentives,
the measures described under section 1.4.5 apply.

1.5.8. Credit for foreign withholding taxes

The Greek tax law provides for credit for tax withheld abroad, but does not include
any specific provision for patent rights.

1.6. Procedural requirements

A different procedure applies to each R&D incentive category. Regarding expense
deduction, article 22A ITC sets out a relatively simple procedure consisting in sub-
mitting, together with the tax return, the necessary supporting documents for R&D
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expenses incurred to the Secretariat General for Research and Technology of the
Ministry of Education and Religious Affairs. Verification and certification of such
expenses takes place within six months, and the administration’s non-response is
considered to be an approval. Then the Ministry of Education and Religious
Affairs informs the Ministry of Finance, in line with the procedure to be defined in
the presidential decree. Obtaining the tax exemptions provided under Law
3908/2011 requires applications to be submitted (to various services depending on
the nature of the project) throughout the year (by the end of April and October,
unless the deadline is exceptionally extended), and decisions are adopted twice a
year, in May and November respectively. By way of derogation, large investment
projects may be submitted at any time within the year. The law also requires sub-
mitting specific supporting documents, clearly determining the contents of the
investments, and indicating the investor’s minimum participation and the terms of
investment loans. The investment project’s implementation begins after publica-
tion of the inclusion decision in the government gazette.

Regarding output incentives, applications for inclusion must be submitted by
the interested undertaking to the Secretariat General for Research and Technology
of the Ministry of Education and Religious Affairs and forwarded to the Industrial
Property Organisation. The latter examines the supporting documents and, pro-
vided the conditions are met, issues an opinion to the Secretariat General for
Research and Technology for the Minister of Education to adopt a positive or neg-
ative decision.

2. R&D incentives in an international context

2.1. Introduction

This section aims to analyse a range of tax issues in relation to R&D incentives in
an international context, from a Greek tax law perspective. It should be clarified
that the purpose of this section is to solely present an overview of these tax issues,
as currently applicable, and does not include any reference to the tax treatment of
R&D incentives under the previous income tax regime, unless this is necessary for
interpretative purposes or for purposes of indicating the position and practice fol-
lowed by the Greek tax authorities.

As mentioned above, the Greek legislation consists of three pillars under which
R&D incentives are granted, article 22A of the ITC (“super-deduction”), Law 3908/
2011 (“investment law”) and Law 3842/2010 (“patent tax incentives”). In order to
identify any incompatibility issues of these measures with international tax rules or
the EU law, each piece of legislation should be examined on its own merits.

2.2. Eligible taxpayers and territorial scope of R&D incentives

2.2.1. Compatibility with the non-discrimination provision of DTCs

In relation to the subjective scope of article 22A of the ITC, there is no explicit ref-
erence as to the inclusion or exclusion of the PEs that foreign enterprises maintain
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in Greece. The explanatory report to the new ITC is also silent on the personal
scope of the provision. 

However, according to the general principles governing the new ITC, a non-res-
ident taxpayer is subject to income tax in Greece only on Greek source income.
Moreover, any income from business activities carried on in Greece through a PE
is considered as Greek source income (business profits), therefore, subject to tax in
Greece. It therefore derives that all provisions applicable to business profits (art -
icles 22 to 29 of the ITC) apply equally to the determination of taxable profits of
the PEs that foreign enterprises maintain in Greece. In consequence, the super-
deduction provision applies to PEs as well and thus no compatibility issues with
international tax rules (e.g. article 24(3) of the OECD model tax convention on
income and on capital, July 2010 version) and the non-discrimination provision of
DTCs could be raised in this respect.

In addition, article 9 of the ITC on tax credit provides for a general and broad
provision on foreign tax credit, applicable to taxpayers (individuals and legal per-
sons/entities) tax resident in Greece. In essence, a Greek PE of a foreign enter-
prise is, in principle, not entitled to a tax credit for WHT levied by a third state on
royalties. Taking into account that the ITC has been recently introduced, there are
currently no discussions on potential incompatibility of this provision with the non-
discrimination DTC principle. However, given that this provision renders the tax
treatment of such a PE less favourable than that applicable to a tax resid ent in
Greece, i.e. a Greek subsidiary of a foreign enterprise (in which case the WHT
would be credited and the reduction of income tax would not exceed the cor -
responding amount of tax for the income in Greece), incompatibility issues with
the non-discrimination principle could be raised. This issue should also be
analysed in light of the authorised OECD approach1 that aims to align the tax treaty
rules for business profits under article 7 of the OECD model with the TP rules laid
down in article 9 of the OECD model and the OECD TP guidelines.

Other than the R&D incentives granted by the ITC, the subjective scope of Law
3908/2011 provides for specific legal forms (corporate or other) that entities estab-
lished in Greece should take to be entitled to aid for investment plans (as men-
tioned above, one type of aid being an income tax exemption on profits before
taxes, derived from the business activities of the company – the amount of the tax
exemption is computed as a percentage of the value of selected expenses and con-
stitutes a tax-free reserve of equal value). These forms do not seem to include PEs
of foreign companies but they rather include trading companies established in
Greece (of any form, such as SAs, limited partnerships and private companies). In
addition, the law explicitly extends the aid granted to self-employed individuals.

In this respect, significant compatibility issues with the non-discrimination pro-
visions of the DTCs could be raised, given that in the case under consideration the
taxation of a PE may be less favourably levied in Greece than the taxation levied
on Greek enterprises carrying out the same activities (resulting in a serious tax bur-
den for the foreign enterprise). Nonetheless, it should be stressed that there has
been no discussion to date on the compatibility of the legislative measures and nor
is there any relevant case law.
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No incompatibility issues seem to arise with regard to article 71 of Law 3842/
2010, since this provision does not exclude PEs from the scope of its application. 

2.2.2. Compatibility with EU fundamental freedoms

With regard to the territorial scope of the super-deduction provision, article 22A
does not make any reference and thus the deduction of R&D expenditure does not
depend on whether it is made to a company of another DTC state or to a res ident
company. The wording of the law leaves room to consider that the super-deduction
does not pose any territorial restrictions and therefore no incompatibility issues
with tax treaty provisions (and article 24(4) of the OECD model) and EU funda-
mental freedoms could be raised. Nevertheless, given that an explanat ory circular
will shortly be issued on this article, it cannot be excluded that the Ministry of
Finance will adopt a different position, although this is not considered likely.

Furthermore, Law 3842/2010, on patent tax incentives, does not set as a condi-
tion for the income tax exemption that the research leading to the patent should be
carried out in Greece.2 It is, however, sufficient that the patent has been developed
by the claimant of the exemption (e.g. it is not purchased by another entity) and it
is in the name of the claimant. In consequence, the provision of Law 3842/2010
appears to be compatible with the freedom of establishment and the free movement
of services.

2.2.3. Compatibility with EU state aid rules

The objective scope of Law 3908/2011, in principle, captures any investment plan
in all sectors of the economy. However, there are certain exceptions under which a
number of investment plans and business activities explicitly fall outside the scope
of the provisions of this law (e.g. building construction, catering services, advertis-
ing and market research). Taking into account that the exceptions are several, it
cannot be excluded that Law 3908/2011 is considered as providing incentives
which are de facto restricted to certain undertakings, therefore breaching EU state
aid rules.

It should also be highlighted that the general spirit of the law under considera-
tion, as well as the spirit of all similar investment laws, adopted in the years 1982–
2010 in Greece, lies in the regional cohesion of the country, the improvement of
the standard of living in certain areas and job creation again in areas that have seri-
ous unemployment problems. It could, thus, be stated that these provisions fall
within the scope of the exception provided in case (a) of paragraph 3 of article 107
of TFEU, being considered as compatible with the internal market, not distorting
or threatening to distort competition by favouring certain undertakings or the pro-
duction of certain goods, ultimately not affecting intra-Community trade.

However, the fact that in the past, a recovery of unlawful aid granted by Law
3220/2004 (investment law in force at that time) was effected, on the basis of the
EU state aid rules, should not be overlooked. More specifically, the Court of Jus-
tice of the EU published on 1 March 2012 its judgment on Case C-354/10 (Com-
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mission v. Greece), regarding the failure of the Greek state to effectively recover
unlawful state aid and comply with the obligations imposed upon it by the decision
of the Commission 2008/723/EC of 18 July 2007. As per the latter decision, the
Commission considered that the provision met cumulatively the requirements set
out in art icle 87 of the Treaty on the EU (applicable at that time) in order for this
provision to qualify as state aid. Among others, it was found (a) to provide a “ben-
efit” to the beneficiaries, in that they were entitled to form a tax-free reserve on
their profits and thus part of their profits was exempt from tax (in essence, tax
deferred), and (b) to be “selective”,3 since it favoured only enterprises engaged in
certain activ ities, excluding other entities from reaping the same benefits (and in
addition, even entities engaged in the same activities were benefiting to a different
extent from this provision, the latter being selective even between a single
sector/industry). The Ministry of Finance, in the context of recovery of the aid,
recently issued Decision (POL) No. 1231/10 October 2013 stipulating that a tax
audit should be conducted for each company that benefited from the above-men-
tioned investment law, in order to proceed with a compatibility test. 

In view of the above, since the currently applicable investment law (Law 3908/
2011) provides for exceptions, based on which certain investment plans and busi-
ness activities are explicitly excluded from the scope of its application, it cannot be
excluded that this law may also be challenged by the Commission on the same
basis as Law 3220/2004 (that it is selective). Given also that Law 3908/2011 pro-
vides for a tax deferral, through the formation of a tax-free reserve, it may also be
considered as granting a benefit to the beneficiaries, for the purposes of the EU
state aid rules. Nevertheless, it should be stressed that this view is subject to the
incentives granted by Law 3908/2011 complying with Regulation EC 800/2008
and thus being considered to be compatible with the common market.

2.3. Patent box and harmful tax competition

Greece has not adopted a typical patent box regime, designed to allow a very low
effective tax rate on IP related income, although as already mentioned it has
adopted output incentives, through Law 3842/2010 (patent tax incentives). The
latter law provides for a tax exemption, for three consecutive years, on income that
an enterprise derives from the sale of its own production, for which production an
internationally recognised patent (in the name of the enterprise and developed by
this enterprise) has been used. In addition, the exempt profits should be recorded in
a tax-free reserve account, which is subject to tax under the general provisions,
upon distribution, capitalisation or withdrawal. Thus, any benefit in this respect lies
in the deferral but not final exemption from tax. It is apparent that the patent tax
incentives have no similarities to those granted by the so-called patent box
regimes. The scope of application of Law 3842/2010 is narrow and the duration of
the exemption is rather limited.
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Taking into account the above, the Greek patent tax incentives are not that
attractive and, in addition, they have not been designed to allow Greece to attract
mobile intangible assets within its territory. In practice, Greece does not seem to
be competitive (at all) in attracting assets of that kind. This regime cannot be
compared to those which, in an international context, provide for significant tax
benefits (i.e. an effective tax rate of 2 per cent on IP related income).

2.3.1. Under the OECD BEPS action plan

Recently, R&D incentives (typically the patent box regimes) have been targeted, as
forms of harmful tax competition, allowing states to attract intangible assets within
their jurisdiction. These regimes provide for a tax preference on income relating to
intangible property and, in consequence, they raise base-eroding concerns.

In this context, action plan 5 of the OECD on BEPS indicates that countries
have agreed on the need to strengthen the “substantial activity” requirement and
several approaches have been explored with the common goal of realigning taxa-
tion of profits with substantial activities. To this direction, substantial activity is
required for any preferential regime.4

More specifically, in order for a regime to qualify as preferential, certain key
factors as expressed in the 1988 report5 must apply.

In light of the above, it could be stated that the Greek output incentives, as
briefly described, may not be considered as a preferential regime for the purposes
of the OECD report (BEPS) on harmful tax competition. This may also be sup-
ported given that any benefits are granted for a limited period of time (three years)
and they exempt only profits deriving from the sale of production or supply of ser-
vices for which the patent has been used. Therefore, supposing that an enterprise
has more than one business activity, the exemption would be granted only for the
profits from the activity for which the patent has been used. In essence, this
regime does, itself, link the tax exemption with the substantial activity (“operat-
ing”) of the claimant (sale of any production or supply of any services) in such a
way that the exemption cannot be granted if no substantial activities exist at the
level of the claim ant (i.e. holding activities giving rise only to passive income).
Nor do the other factors for the characterisation of a regime as preferential, as men-
tioned above, occur. It could, therefore, be implied that this regime is not a prefer-
ential one. This is also, practically, verified by the fact that neither foreign nor
domestic companies and groups choose Greece as a favourable location for the
centralisation of their IP. 
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2.3.2. Under EU state aid rules and the code of conduct for business
taxation

2.3.2.1. Under the code of conduct for business taxation

The main target of the EU code of conduct for business taxation is refraining from
introducing harmful tax measures and the amendment of any laws or practices
deemed to be harmful in respect of the principles of the code (i.e. “good govern -
ance” in the tax area, for example more transparency, exchange of information and
fair tax competition). Further, the code covers tax measures (legislative, regulatory
and administrative) which have, or may have, a significant impact on the location
of business in the EU.

It should be noted that the criteria for identifying potentially harmful measures
are similar to those set out in the OECD’s 1998 report on harmful tax competition.

In light of the above, the Greek patent tax incentives of Law 3842/2010 do not
unduly affect the location of business activity in the Community by being targeted
merely at non-residents and by providing them with a more favourable tax treat-
ment than that which is generally available in Greece. Therefore, no breach of the
code of conduct for business taxation could be triggered.

Finally, in any case, the patent tax advantages are so interrelated to the real eco-
nomic activity and the substantial economic presence of the claimant that in the
absence of the latter elements the incentives cannot be granted.

2.3.2.2. Under state aid rules

Other than the comments under sections 2.3.1 and 2.3.2.1 above it should also be
noted that there is currently no guidance and discussion on Law 3842/2010 incent -
ives in the light of the EU state aid rules. 

It is worth mentioning that the fact that the law does not confer selective advant -
ages on taxpayers having cross-border operations, and that any incentives are
granted to the profits of an enterprise, derived from the sale of any products (even
if they are produced at third party facilities) or the supply of any services, does not
seem to exclude certain undertakings from the benefits. Moreover, potential bene -
ficiaries are not restricted in terms of size (e.g. SMEs), location or sector,6 but the
law refers to profits of an enterprise in general. In consequence, the incentives
under consideration may not be regarded as de facto selective.

2.3.2.3. Harmful tax competition and fundamental freedoms

Please refer to the comments under sections 2.3.1 and 2.3.2.1 above. There is cur-
rently no guidance and discussion on Law 3842/2010 incentives in the light of
harmful tax competition and fundamental freedoms.
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2.4. Intangibles and BEPS situations

2.4.1. Introduction

In general, although it may be easy for MNEs to structure new IP in such a way that
it arises wherever they opt for (e.g. in low-tax jurisdictions), it is less easy for them
to transfer existing IP from one jurisdiction to another, especially if the latter is
considered as a low-tax jurisdiction, without adverse tax implications.

Nevertheless, it is not uncommon for Greek companies and groups of com -
panies to transfer and centralise their IP in foreign jurisdictions providing for sub-
stantial tax benefits, through patent box regimes, since the domestic incentives are
not considered as attractive.

2.4.2. Transfer of intangibles to low-tax jurisdictions

As a primary comment, any profits arising upon transfer of intangible assets (sale
or contribution in kind in the share capital of a company) by a Greek company to a
foreign company are considered as business profits, subject to 26 per cent CIT in
Greece (or 26 per cent and 33 per cent as already mentioned).

In this respect, it should be stressed that there are no direct restrictions as to
whether the transferee is a company established in a jurisdiction which under the
Greek income tax legislation is regarded as a “preferential tax regime” (corporate
income tax less than 13 per cent) or “non-cooperative state” (namely, non-EU
member states that have not concluded agreements of administrative assistance in
the tax sector with Greece or with at least 12 other states). Nor did the previous
ITC provide for a SAAR in the case of transfer of IP to low-tax jurisdictions. It
should also be noted that there is currently no relevant case law and established
administrative practice in Greece on this issue. 

Nevertheless, any such transfers to related entities may be addressed, upon
transfer, through (a) the GAAR, introduced for the first time by the new Greek
Code of Tax Procedures (CTP) and (b) TP rules. Further, post-transfer, other rules
such as (a) CFC rules, (b) the general rules in relation to substance (and tax resid -
ence), again (c) TP rules and (d) tax deductibility restrictions may also apply.

2.4.2.1. GAAR 

By virtue of the GAAR, effective as of 1 January 2014 onwards, the tax administra-
tion has the right to disregard/ignore any artificial arrangement or series of arrange-
ments aiming to avoid taxation and leading to a tax benefit. For that purpose, such
arrangements will be treated for tax purposes by reference to their economic sub-
stance, i.e. they will be considered as artificial when they lack economic substance. 

Therefore, a transfer of IP to preferential tax regimes/non-cooperative states
may be challenged by the tax authorities on the basis that the transfer, the subse-
quent establishment of a new foreign IP company, as well as the WHT exemption
and tax deductibility of royalties paid from Greece to that newly established IP
company, post-implementation of the structure, have led to a significant tax benefit
and that the series of arrangements includes elements which have the effect of off-
setting or cancelling each other, resulting in tax avoidance.
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Although the GAAR has been recently introduced and there is no precedent
with respect to its interpretation and practical application by the Greek tax
author ities, it will more than likely constitute a valuable tool of the tax adminis-
tration in combating aggressive tax planning structures in the R&D incentives
area as well.

2.4.2.2. TP rules

The general provision on TP (article 50) makes a direct reference to the general
principles and OECD guidelines on intra-group transactions and TP (it covers both
transfers of intangibles and royalty payments between related parties). According
to this provision, the arm’s length principle applies to Greek and cross-border busi-
ness restructurings (transfer of business).

Furthermore, the ITC introduced a new article (article 51) entitled “transfer of
functions”, which regulates the business restructurings related to functions, assets,
risks as well as opportunities realised between related parties. According to this
article, the determination of the arm’s length consideration for the transfer of the
contemplated operational activities would not necessarily amount to the sum of
the separate valuations of each separate element that comprises the aggregate
transfer. In particular, if the transfer of activities will comprise multiple contemp -
oraneous transfers of assets, risks and functions, valuation of those transfers on an
aggregate basis (transfer package) plus the net present value of future profits
related to such business may be necessary to achieve the most reliable measure of
the arm’s length consideration. At this point it should be noted that the Greek tax
authorities have not yet dealt in practice with relevant TP issues on such business
restructurings and thus no precedent exists in this respect. 

In addition to the above, the reporters should not fail to mention that, by virtue
of the recently introduced circular (POL) No. 1144/15 May 2014 in the case of
sale, acquisition or transfer of an intangible asset to or from a related party, there
should be additional information provided regarding the application of the arm’s
length principle, consideration of expected benefits and the usefulness of the asset
for the enterprise of an independent party in comparable circumstances. 

2.4.2.3. CFC legislation

The new ITC (article 66) introduced the CFC rules, with effect as of 1 January
2014, which stipulate that the taxable income includes the non-distributed income
of legal entities/other entities tax resident in another state, provided that the follow-
ing conditions are cumulatively met: (a) the taxpayer, on his/her own or jointly
with “related persons”, holds, directly or indirectly, shares, parts, participations,
voting rights or participations in the capital at a percentage exceeding 50 per cent
or is entitled to receive a percentage exceeding 50 per cent of the profits of the legal
entity or other entity; (b) the above legal entity or other entity is subject to taxa-
tion in a “non-cooperative state” or a state with a “preferential tax regime”; (c) a
percentage exceeding 30 per cent of the net income before taxes realised by the
legal entity or other entity falls into one or more categories of “passive income”;
and (d) it is not a company with a principal category of shares that are traded on an
organised market.
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The categories of passive income are taken into consideration for the applica-
tion of the CFC rules, to the extent that more than 50 per cent of the respective
income category derives from transactions with the tax liable entity or its related
persons. This income is taxed at the tax rate applicable to profits derived from busi-
ness activities of individuals and legal/other entities (26 per cent or 26 per cent and
33 per cent as already mentioned). 

An exemption is provided if the CFC is tax resident in an EU or EEA Member
State and an agreement for the exchange of information as provided by Directive
2011/16/EU exists, unless the establishment or financial activity of the legal entity
or other entity constitutes an artificial arrangement that was created for the substan-
tial reason of tax avoidance. At this point, it should be noted that no guidance has
yet been provided as to which is the appropriate level of economic activity that an
entity should maintain (in order to fall outside the meaning of the term “artificial
arrangement”) and further the jurisprudence of the Court of Justice as well as the
domestic case law cannot provide for sufficient guidance in this respect.

The CFC legislation may be relevant to the transfer of IP to the extent that, fol-
lowing the completion of the transfer, if the aforementioned conditions under (a)–
(d) above are met and more than 50 per cent of the royalty income derives from
related persons, the CFC provision will apply. Therefore, any retained earnings at
the level of the CFC could be taxed in Greece (at the level of the CFC’s Greek par-
ent entity), with the exception mentioned above for companies established in
EU/EEA Member States.

2.4.2.4. Substance issue (tax residence)

Following the completion of a transfer of IP to foreign tax jurisdictions, between
related parties, and irrespective of whether the jurisdiction is considered as a pref-
erential tax regime or non-cooperative state under Greek tax legislation, another
basis on which the IP structure could be addressed is that of the substance at the
level of the transferee given the latter is a related entity. More specifically, if the
tax residence of the IP company is challenged by the Greek tax author ities (i.e.
because the place of effective management of the IP company is proved to be in
Greece, for any period during the tax year), adverse tax implications could be trig-
gered, and the foreign company:
(a)     would not be entitled to the benefits of the EU directives and applicable

DTCs in place with Greece (i.e. for the minimisation or elimination of the
WHT on income from royalties levied in Greece); and

(b)    may be considered as tax resident in Greece, being therefore subject to taxa-
tion in Greece on its worldwide income.

In consequence, any substance requirements in the IP state should be carefully con-
sidered, in order to ensure that no adverse issues arise with respect to the tax treat-
ment of transactions (royalties).

2.4.3. Royalty payments to intermediary IP companies

In practice, it is common for Greek companies to adopt tax planning structures
whereby the transfer of IP by a Greek entity to another intermediary (group) entity,
established in a foreign jurisdiction, is involved. In this case, the Greek company
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ends up making royalty payments to the foreign IP company, normally benefiting
from a special tax regime which provides for very low levels of corporate income
taxation. 

In order for the above-mentioned structure to be efficient, the WHT imposed
on royalty payments should be either minimised or eliminated. As per the Greek
tax legislation, any royalties paid by a Greek entity to a foreign entity are subject
to WHT in Greece, at a rate of 20 per cent (articles 62 and 64(1)(c) of the ITC).
This tax exhausts the tax liability of the foreign beneficiary for the income in
Greece. However, lower WHT rates may apply, by virtue of the provisions of the
applicable DTCs concluded by Greece. Moreover, a WHT exemption on royalties
paid by a Greek company to an EU affiliate company may be provided in Greece,
if certain conditions are met (EU Interest and Royalties Directive). 

In light of the above provisions, it may well be the case that an IP company
(established e.g. in a preferential tax regime or non-cooperative state), interposed
between two related entities, derives royalties from the source state (e.g. Greece)
where no WHT is imposed (e.g. by virtue of its domestic legislation, DTCs or the
Interest and Royalties Directive). Afterwards, the royalty income is taxed at cor -
porate level, at the rate levied in the IP state (which is usually low or even nil) and
further royalties (if other IP exists in other foreign jurisdictions) are paid to other
group entities on which payments no WHT may be imposed (by virtue of the
domestic legislation of the IP state, DTC or the Interest and Royalties Directive)
resulting effectively in a nil overall tax liability, in all jurisdictions involved, at
group level. In such cases, even in the case where tax is actually levied, the taxable
basis would often be negligible.

The Greek tax legislation has not introduced any SAARs (or anti-conduit rules)
to tackle cases where the interposition of the IP company has as its sole purpose the
avoidance of tax. Thus, it is currently questionable whether the tax authorities
could address the issue on the basis of the beneficial ownership concept. The Greek
tax legislation does not make any distinction between legal and economic owner-
ship. Therefore, in order to claim benefits under a relevant DTC, EU tax directives
as well as domestic provisions, the claimant should be a tax resident of the other
state. So far there are no cases where the Greek tax authorities have challenged the
favourable WHT rates under a DTC because the recipient of the royalties should
not be treated as the beneficial owner of such royalties. It is also to be noted that
several Greek DTCs, i.e. the UK–Greece DTC (in force since 1953), deviate signif-
icantly from the OECD model first drafted in 1963 and do not contain specific ben-
eficial ownership conditions. 

Nonetheless, this does not preclude the risk for the future mainly based on the
newly introduced GAAR in application, as of 1 January 2014 (article 38 of the
CTP). However, in such a case compatibility issues of the application of the GAAR,
as a domestic rule, with the DTCs concluded by Greece with other states could be
raised. There has been a big discussion on this issue and thus no further analysis is
being provided here.

At this point, it should be noted that the GAAR may not apply in cases where
the taxpayer will be in a position to prove that there are valid commercial reasons
for the IP transfer, even in low-tax jurisdictions and that the transfer was not solely
a tax driven decision, for the avoidance of tax. This could be the case if the transfer
was proved to be conducted for the internationalisation of a group of companies or
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for the attraction of foreign investors at the level of the IP company. Generally, if
an IP structure, as a whole, is supported by the necessary substance and assuming
that a Greek (parent) company involved in the restructuring is in a position to prove
substantial non-tax reasons for the chosen IP structure any risk of abusing the
DTC/EU directive provisions may be minimised. 

The reporters should not fail to mention that any royalty payments made by a
Greek entity to an IP company would, in principle, be tax deductible if certain gen-
eral con ditions were met. Nevertheless, case (ic) of article 23 of the ITC provides
that the total expenses paid to tax residents in non-cooperative states or states with
a preferential tax regime are not tax non-deductible, unless the taxpayer proves that
these expenses refer to real and usual transactions that do not have as their object
the transfer of profits or income or capital with the purpose of tax avoidance or
evasion.

Conclusively, the characterisation of a state as per the above may have a tax
impact as to the tax deductibility of royalty payments made by a Greek company,
depending on the actual facts and circumstances of each case, and thus this restric-
tion should not be overlooked, since it may also be an impediment to aggressive IP
structures. 
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