
  

  

  

   

   

 

 

 

Athenian Brewery fined €31.5m for abuse of 

dominance due to rebates, exclusivity, and 

shelf-space arrangements with wholesalers 

and retailers (HCC 590/2014) 

ANTITRUST Briefing – HCC 2015 Rundown

 

 

 

 

 

In December 2015, and after 9 years of 

investigation, the HCC published its 662 page 

decision in which it found that Athenian Brewery -

the largest beer manufacturing and commercial-

izing company in Greece and owner of leading 

beer brands such as Amstel and Heineken- had 

abused its dominant position in the retail and 

wholesale distribution channels for beer between 

the years 1998 and 2014. The abuse took place 

through the implementation of a uniform and 

targeted policy aiming at eliminating competitors 

via exclusivity, loyalty and target rebates and 

other anticompetitive practices, all having a 

cumulative effect. The HCC unanimously imposed 

a fine of almost €31.5 million on Athenian 

Brewery, the largest fine for an abuse of 

dominance imposed to date in Greece on one 

single entity.  

The investigation was initiated in 2006 when 

Mythos Brewery SA filed a complaint against the 

practices of its competitor, later combined with the 

authority’s ex officio investigation. The long delay 

in the issuance of the above decision was partly 

owed to the suspension of the case’s progress 

when Athenian Brewery appealed before the 

administrative courts the authority’s decision to 

combine both investigations.  

 

 

 

 

 

According to the HCC, Athenian Brewery held a 

dominant position in the beer market and was also 

an “unavoidable trading partner” for customers 

trading a “must stock brand”. The HCC 

emphasized that the company’s commercial 

practices were in violation of Article 2 of the Greek 

competition act and of 102 TFEU and comprised 

of (a) exclusivity and loyalty rebates and 

discriminative practices in the instant consumption 

market (key accounts and other points of sale), (b) 

loyalty discounts in agreements with retail chains 

which were granted provided the company 

achieved a “satisfactory” shelf space level, and (c) 

exclusivity, loyalty and discriminatory benefits to 

wholesalers who excluded competitors and traded 

exclusively in Athenian Brewery products.  

According to the HCC, part of Athenian Brewery’s 

strategy in the retail channel was to include 

exclusivity terms in its written agreements 

restricting the customers’ supplies from competing 

undertakings; adverse financial consequences 

were incurred by the customer when it failed to 

abide by the restriction. In other instances 

Athenian Brewery paid in advance individual and 

retrospective target rebates i.e. rebates based on 

the expected turnover of a reference period which 

was much higher than the previous one. The HCC 

also found that the company provided 

advertisement fees which were disproportionate to 

the service provided by the customer and could 

only be interpreted as fidelity discounts. With 

respect to the wholesale channel, the HCC 

concluded that Athenian Brewery provided 

advantageous credit for stocking arrangements, 

applied unfavorable credit terms to wholesalers 

2015 was a busy year for the Hellenic Competition Commission (‘HCC’) and one which saw 

the conclusion of two, much expected, abuse of dominance cases involving the Greek 

subsidiaries of Heineken and P&G in the beer and the baby diapers market respectively. 

Overall, during the past year the HCC issued three infringement and two commitments 

decisions, and cleared nine Phase I and one Phase II mergers & acquisitions. 
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Dental Technicians’ Association of Crete 

fined nominal fine of €218 for providing 

minimum pricelists to its members (HCC 

591/2014) 

 

that were selling competing products and 

generally provided many incentives dependent on 

exclusivity. 

Athenian Brewery challenged the HCC’s findings 

claiming that exclusivity was an independent 

choice of its retail customers irrespective of the 

incentives provided and it also contended that the 

evidence examined in the wholesale market was 

unreliable because amongst others, it did not 

cover a sufficient sample of the market players. 

The company also pointed out that the HCC 

disregarded the fundamental changes which 

occurred in the beer market in Greece during the 

period of investigation namely the increase in the 

number of competitors from 5 in 2000 to over 25 

in 2014 and the considerable decrease in 

Athenian Brewery’s market share from 73% to 

50% which proved that the market was sufficiently 

open and competitive. 

The HCC decision on the “satisfactory” shelf 

space level term was nevertheless not 

unanimous: three (3) Members argued that it was 

a prima facie “neutral and reasonable” clause and 

that there was insufficient evidence to support the 

position that it provided an inherently abusive 

fidelity motive. The fine imposed on Athenian 

Brewery by the HCC, initially larger based on the 

value of sales  affected by the infringements, due 

to the severity and the long duration of the 

violations was finally reduced to almost €31.5 

million on account of the maximum cap of 10% on 

total annual turnover. The HCC also imposed a 

daily penalty for non-compliance and obliged the 

company to enter into written agreements with all 

its customers (wholesalers, S/M’s and final points 

of sale), stating clearly any services provided by 

customers which were remunerated by the 

company and including a provision stating that 

customers are free to trade in competing 

products. 

 

 

 

 

In June 2007 a number of Cretan dentists filed 

with the HCC a complaint against the Dental 

Technician’s Association of Crete alleging price 

fixing between 2001 and 2010 by the members of 

the Association through decisions of its General 

Assembly adopting annual pricelists for services 

and materials addressed to dentists on the island. 

According to the Associations’ decision, only 

pricing of services not mentioned in the pricelists 

could be freely negotiated between the customer 

and the dentist. 

The Associations’ articles of incorporation also 

provided for the formation of a disciplinary body 

with an authority to impose sanctions on members 

who did not follow the pricelist adopted by the 

General Assembly, albeit such body was never 

officially formed. 

The HCC found that such pricelists which were 

encountered on the agenda of discussion in many 

General Assembly and Board meetings, often 

contained minimum but also recommended prices 

which had a negative effect on competition. The 

HCC dismissed the Association’s arguments that 

the pricelists purported to ensure the quality of the 

dental services and noted that the adoption of 

minimum prices was not the ‘appropriate means’ 

to deter the provision of low quality services. It 

also rejected the Association’s argument that the 

pricelists helped dentists calculate the combined 

prices of services and materials and to negotiate 

better with the dental technicians and stated that it 

saw no obvious efficiencies in this practice.  

Finally, the HCC clarified that self-employed 

individuals, such as dental technicians, as well as 

their trade associations, irrespective of whether 

they are incorporated or not, may constitute 

undertakings for the purposes of competition law. 

Although the breach constituted a ‘by object’ 

violation which extended over a long period of 

time i.e. since the adoption of the Association’s 

articles of incorporation in 1988 up to issuance of 

the decision, the fine was based solely on the 

Association’s turnover consisting of its members’ 

subscriptions, reduced to a mere €218 due to the 

10% turnover limit. 

 



  

  

  

   

   

 

 

Acceptance of commitments by 9 fuel 

trading companies - addressing 

non-compete obligations in long term 

exclusive commercial lease and 

cooperation agreements in the retail fuel 

market (HCC 602/2015) 

Procter & Gamble Hellas fined €5.3m for 

abuse of dominance due to target rebates 

and shelf-space arrangements with retailers 

(HCC 581/VII/2013) 

 

 

 

 

 

In February 2015 the HCC adopted a formal 

decision which rendered commitments proposed 

by nine (9) fuel trading companies
1
 to open up 

their long term agreements with service stations, 

legally binding. In its decision the HCC examined 

whether the transfer of proprietary rights over land 

and gas station premises and the concurrent entry 

into long-term exclusive cooperation agreements 

between the owner/operator of the gas station and 

the trading company, gave rise to competition 

concerns within the meaning of Articles 101 TFEU 

and 1 of the Greek Competition Act. The 

undertakings under investigation entered into 

commercial lease agreements with gas station 

operators and subsequently subleased the 

stations back to their lessors or to third parties 

connected to them, while at the same time they 

signed exclusive commercial cooperation 

agreements with same sub-lessees for a duration 

exceeding 5 years or for an indefinite duration 

upon tacit renewal. As a result, the 5-year limit for 

non-compete clauses was circumvented, with 

certain terms reaching up to 22 years. Some 

commercial and sub-lease agreements also 

contained reciprocal termination clauses. 

According to a preliminary assessment, the HCC 

interpreted Article 5 of Commission Regulation 

(EU) 330/2010 and the Article 2 exemption from 

Article 101 (TFEU) and reiterated that “artificial 

ownership constructions, such as a transfer by the 

distributor of its proprietary rights over the land 

and premises to the supplier for only a limited 

period, intended to avoid the five-year limit cannot 

benefit from this exemption”. This is because in 

the HCC’s view, such practices restricted 

excessively the petrol-station operators’ 

                                                           
1
 “Hellenic Fuels S.A” (former BP Hellas), “EKO S.A.”, 

“AVIN OIL S.A.” “CORAL S.A.” (former Shell Hellas), 
“CYCLON HELLAS S.A.”, “ELINOIL Hellenic Petroleum 
Company S.A.”, “AEGEAN OIL”, “MAMIDOIL-JETOIL 
S.A” and “REVOIL S.A.”. 

contractual freedom, reduced inter-brand 

competition and could lead to cumulative 

foreclosing effects raising market entry barriers 

and obstacles for competitors trying to enter 

and/or increase market shares in the retail fuel 

markets. 

The approved commitments resembled those 

undertaken in 2006 by RESPOL
2
 vis a vis the 

Commission concerning agreements with service 

stations in Spain. In the Greek decision, the 

companies undertook to: (a) refrain from entering 

into any such future arrangements including non-

compete obligations exceeding 5 years, (b) 

gradually terminate all such existing 

arrangements, based on a specific timeframe 

relative to the time of their conclusion, thereby 

ensuring both the independence of the contracting 

petrol-station operators in their business decision-

making and any outstanding financial 

requirements of the trading companies, and (c) 

inform the petrol-station operators concerned 

about the time and procedure for terminating the 

said contracts. 

 

 

 

 

In April of last year, the HCC delivered its 

infringement decision and imposed on Procter & 

Gamble total fines of €5.3 million for antitrust 

violations in the super market (S/M) distribution 

channel for baby diapers in Greece. The HCC 

conducted its investigation ex officio pursuant to 

articles in the press and consumer complaints 

noting large discrepancies between the prices of 

P&G’s leading brand Pampers in S/M’s in Greece, 

compared to those in other EU countries.  The 

HCC noted that the brand ‘Pampers’ was a must-

stock brand and as a result the company was 

considered an ‘unavoidable trading partner’ for 

S/M’s. It found that, from 2003 until 2011, P&G 

Hellas had implemented individualized and 

retroactive target rebates for its baby diaper 

                                                           
2
 Case COMP/B-1/38.348 - REPSOL C.P.P. 



  

  

  

   

   

 

 

Tobacco Manufacturers - Commitments in 

relation to revised distribution 

arrangements (HCC 612/2015) 

products, which were being calculated across–

the-board on volumes of a range of products 

including leading brands. Rebates were calculated 

on volumes purchased during a six-month 

reference period (back-to-zero) provided there 

was an increase in quantities versus the previous 

corresponding semester. The HCC found that 

these rebates created a suction effect, 

dependency links, they foreclosed the market and 

strongly incentivized S/M customers to increase 

their purchases from P&G or else benefits would 

not be triggered. In addition, this strategy did not 

create any efficiencies for consumers because the 

company maintained prices high rather than 

reduce its profits. The HCC stressed the fact the 

P&G was unrivaled with respect to its rebate 

scheme in the sense that no competitor could 

grant similar rebates. 

The HCC also condemned P&G Hellas’ shelf-

space commitments (space-to-sales 

arrangements), according to which its products 

were displayed in a way that equaled its national 

market share in each product category but also 

with respect to each product of its portfolio and up 

to a ceiling which in practice often exceeded its 

actual market share This, enhanced by category 

management duties undertaken by P&G Hellas, 

created exclusionary effects and reduced 

consumer choice. 

The HCC concluded for both practices, by a 

majority vote (3-2), that they were designed in 

order to protect the company’s dominant position. 

Shelf-space commitments were also 

characterized as anticompetitive single branding 

agreements. P&G Hellas claimed that rebates 

were granted based on both qualitative and 

quantitative criteria and that they were being 

applied evenly between all P&G products not just 

baby diapers where the company was dominant. 

P&G strongly contested the ‘suction effect’ of its 

rebate scheme by claiming amongst others that it 

partly had characteristics of linear discounts which 

do not tie in with such an effect but also that its 

policy was mistakenly assessed by the HCC in the 

light of ‘single product rebates’ rather than actual 

‘multi-product’ ones. Two members of the HCC 

dissenting called for a more effects based 

approach and economically substantiated 

analysis, and highlighted that P&G Hellas’ rebate 

scheme was designed uniformly and calculated 

cumulatively for all products, resulting in 

customers who had not altered their purchases of 

baby diapers to nevertheless receive the rebates. 

With respect to shelf-space arrangements, the 

same dissenting members of the HCC considered 

that there was insufficient evidence of 

exclusionary effects for actual or potential 

competitors but rather a remuneration of space 

corresponding to the company’s market share.  

 

 

 

In July 2015 the HCC by a unanimous decision 

accepted commitments proposed by four (4) 

leading producers and importers of tobacco 

products in Greece
3
 and the local distributor of 

Japan Tobacco
4
. The tobacco companies agreed 

to amend certain clauses in their distribution 

agreements with local distributors in Athens, 

Thessaloniki and Patra and subsequently with 

distributors in the rest of Greece. The 

amendments addressed the HCC’s concerns of 

unnecessary restrictions of intra-brand 

competition amongst distributors and of tentative 

access of competing manufacturers and importers 

to each other’s sensitive business information, 

thereby possibly infringing articles 1 of the Greek 

Competition Act and 101 TFEU. The HCC’s 

investigation was initiated pursuant to a complaint 

filed by  former terminated distributors and their 

trade associations, alleging that the tobacco 

producers coordinated to alter their distribution 

networks simultaneously and refused illegally to 

supply them with tobacco products. The 

complainants also alleged that the new 

distribution systems operated by the said tobacco 

producers caused anti-competitive cumulative 

effects. With the same decision, the HCC rejected 

                                                           
3
 Papastratos SA, the Philip Morris Int’L affiliate, British 

American Tobacco SA, Karelia Cigarette Manufacturing 
Co and Imperial Tobacco Hellas SA. 
4
 Athanassiou SA. 



  

  

  

   

   

 

 

Acquisition of sole control of retailer 

HALKIADAKIS by SKLAVENITIS (HCC 

600/2015) 

allegations of the complainants pertaining to 

concerted practices, abuse of sole and collective 

dominance, cumulative effects, resale price 

maintenance and a request by the complainants 

for the adoption of structural measures whereby 

they would continue being supplied by the 

companies under the same terms.  

The HCC held that the evidence it examined was 

not sufficient to substantiate an anticompetitive 

horizontal agreement between the tobacco 

companies; instead it indicated that the 

restructuring of their networks at wholesale level –

ranging from exclusive distribution to non-

exclusive arrangements- was sufficiently justified 

and consistent to normal commercial behavior. It 

also rejected allegations of resale price 

maintenance and setting of profit margins, based 

on the fact that tobacco companies are obliged by 

law to place maximum resale retail prices on 

tobacco products, whereas retailers are prohibited 

from selling tobacco products at prices below 

those indicated on-pack, therefore any increase in 

inter- and intra-brand competition would not 

directly impact price at retail level. The request for 

the adoption of structural measures was rejected 

on account of the fact that their adoption would 

presuppose a violation but also because it would 

go against the principle of proportionality and the 

prevailing freedom of the undertakings to plan 

their distribution networks. The HCC also 

recognized the existence of strong and 

established players in the market, a sufficient level 

of intra-brand competition which counterbalanced 

any exclusivity arrangements and insignificant 

market shares tied up with multiple exclusive 

dealership arrangements. 

KG Law Firm represented British American 

Tobacco on the case. 

 

 

Mergers & Acquisitions  

 

 

Phase I 

 

 

 

The merger activity in the market for trade of 

groceries and super-market goods was the one 

which dominated the merger control agenda of the 

HCC in 2015. The SKLAVENITIS/HALKIADAKIS 

case (January 2015) was particularly significant 

for the super-market sector in Crete, where 

HALKIADAKIS held a market share close to 30%, 

whereas SKLAVENITIS (only active in Attica) was 

not present. 

The HCC re-confirmed the definition of the 

wholesale and retail trade of super-market goods 

as a separate product market. In doing so, it 

referenced the European Commission’s findings 

on market definition relating to these goods which 

include the up-stream procurement market, i.e. 

the market for the sale of super-market goods by 

producers/suppliers to customers such as 

wholesalers, retailers and other undertakings. The 

HCC reiterated that the procurement market for 

daily consumer goods has to be defined with 

reference to different product categories. 

In 2015, the HCC was concerned for the most part with the consolidation of the super 

market retail sector through acquisitions of regionally based super-market chains by some 

of the country’s largest industry players.  

Additionally, the HCC cleared in Phase II the acquisition of the country’s third largest beer 

distributor (Olympic Brewery) by the Carlsberg Group.  



  

  

  

   

   

 

 

Acquisition of sole control of MAKRO Cash & 

Carry by SKLAVENITIS (HCC 601/2015) 

Acquisition of sole control of KRONOS N. 

KARAKITSOS by MARINOPOULOS (HCC 

605/2015) 

Acquisition of sole control in CRETAN Retail 

Management by MARINOPOULOS (HCC 

607/2015) 

The HCC concluded that the 

SKLAVENITIS/HALKIADAKIS merger posed no 

serious competition concerns due to the fact that 

(a) the 2 companies were active in distinct 

geographic product markets; and (b) the 

post-merger market share increase of 

SKLAVENITIS was negligible. 

 

 

 

In January 2015, the HCC cleared the acquisition 

of MAKRO Cash & Carry by INO, SKLAVENITIS’ 

subsidiary, in Phase I. The relevant market was 

that of the wholesale trade of super-market goods, 

given that MAKRO, a METRO CC subsidiary, 

was active in the wholesale of household goods 

and did not materialize retail sales. On the other 

hand, INO was active in the import and trade of 

goods, the provision of digital services and real 

estate development. 

In the procurement market, the HCC chose not to 

conclude as to whether a retailer’s 

(SKLAVENITIS) and a wholesaler’s (MAKRO) 

operations overlapped. It merely stated that 

SKLAVENITIS’ post-merger share would simply 

approximate those of three other competitors, 

hence competition would not be seriously 

impaired. 

Concerning the wholesale trade of super-market 

goods, the HCC stated that given the two 

companies’ aggregate market shares being below 

15%, there were no serious competition concerns. 

 

 

 

 

In March 2015, the HCC cleared another 

concentration in the same market between 

KRONOS a local super-market chain operating in 

Patras, and the wider Achaia, Peloponnese area 

and MARINOPOULOS (holder of Carrefour 

trademark and the largest market player). In this 

case, the HCC identified an overlap in 2 markets, 

namely: (a) the retail trade of super-market goods, 

and (b) the procurement market and found that 

the market position of MARINOPOULOS in both 

markets after the merger would not be 

significantly enhanced so as to approximate 

dominance. 

Concerning the procurement market, the HCC 

followed the European Commission’s approach 

whereby if local producers supply local 

purchasers with more than 22% of their products, 

then a position of dependence may arise. 

Consequently, the HCC specifically assessed the 

level of local producers’ dependency on 

KRONOS’ purchases and found that this was not 

of concern. 

 

 

 

 

As in the SKLAVENITIS/HALKIADAKIS case, this 

case (March 2015) also involved the super-market 

sector in Crete. MARINOPOULOS was already 

present in the Cretan market, whereas CRETAN 

was also active in the market of wholesale of 

super-market goods, apart from the standard retail 

super-market shops. Consequently, an overlap 

was found on all three (3) traditional markets 

usually examined in super-market mergers, 

namely (a) retail; (b) wholesale; and (c) 

procurement markets. 

The HCC, based on its very latest case law on 

super-market mergers, cleared the merger 

because market share increases in the wholesale 

and procurement markets were insignificant to 

raise any serious competition concerns, whereas 

in retail, competitive pressure was strong, and 

there were several competing undertakings in the 

area that would prevent MARINOPOULOS from 

acquiring a dominant position in the retail market. 

The following M&As were also cleared by the HCC in Phase I: 

 Acquisition of exclusive rights in conducting mutual horseracing betting by OPAP (HCC 611/2015) 

 Acquisition of control (increase of share participation to 100%) in QUALITY BRANDS INTERNATIONAL by 

OPTIMA (HCC 613/2015), both companies engaged in the distribution of cheese products 



  

  

  

   

   

 

 

Absorption of MYTHOS Brewery by OLYMPIC Brewery (HCC 606/2015) 

 Joint venture ECORECOVERY Waste Management by INTERBETON and POLYECO (HCC 616/2015) 

 Acquisition, within a rehabilitation procedure, of DIAS Fish Farming by SELONDA Fisheries (HCC 619/2015) 

Phase II 

 

 

The MYTHOS/OLYMPIC was the only M&A case 

handled by the HCC in 2015, which entered into 

Phase II. Although the clearance had been 

announced by March 2015, the decision was 

published nine months later due to the pending 

ATHENIAN Brewery abuse of dominance case 

(see above, HCC 590/2014). 

MYTHOS Brewery, owned by CARLSBERG 

(fourth
 

largest brewery worldwide), distributed 

several beers in the Greek market, including 

Mythos, Kaiser, Corona Extra, and Guinness, 

while OLYMPIC Brewery owned the historic Fix 

trademark. As per the merger, MYTHOS would be 

absorbed by OLYMPIC, and the latter would be 

controlled by CARLSBERG. 

MYTHOS and OLYMPIC held the second and 

third largest market share in the beer market 

respectively, which initially signified a loss of 

competition within the sector. 

Athenian Brewery (market leader), Vergina (4
th
 

largest) and EZA Brewery (5th largest) were 

allowed to participate in the procedure opposing 

the proposed merger. They both warned the HCC 

that the merger would render market entry of 

potential competitors harder and that the merged 

entity would enjoy increased negotiating power 

over its customers thereby compromising sales of 

minor competitors. They also estimated that 

consumers would suffer from price increases as a 

result of the proposed merger. 

 

The HCC however noted that the merged entity 

would still hold a market share considerably lower 

than the one enjoyed by dominant Athenian 

Brewery and took into account that OLYMPIC 

faced certain economic problems capable of 

intercepting its further development. 

Moreover, the HCC made considerable use of 

economic evidence, using surveys, reports, as 

well as answers submitted by super-market 

chains which were called to comment on the 

proposed merger. It found that the beer market 

was rather mature, barriers to entry and price 

transparency were low, whereas demand-side 

elasticity was relatively high, with consumers 

being responsive to possible price increases. 

Moreover, a general consumer tendency towards 

low-price brands, enhanced by the competitive 

pressures put by private label products constituted 

clear pro-clearance indicators. 

Finally, in examining possible coordinated effects, 

the HCC’s concerns were centered to the risk of 

the merger creating or strengthening a collective 

dominant position between the merged entity and 

Athenian Brewery. However, it rejected the 

likelihood of such a development (and cleared the 

merger) due to the evidenced low price 

transparency, high demand-side elasticity, as well 

as the longstanding rivalry of MYTHOS with 

Athenian Brewery, which climaxed due to the 

aforementioned abuse of dominance case.

  

 

 

 

 



        

 

 

 

 

 

 

 

 

 

 

 

 

Contact 

 

For any further comment or query, please contact Anastasia S. Dritsa, +30 210 8171560. 

E-mail:  a.dritsa@kglawfirm.gr  (Athens office) 

 Main (Athens) Offices   Thessaloniki Branch 
 28, Dimitriou Soutsou str.,   17, Ethnikis Antistaseos 
 115 21, Athens   551 34 Thessalonikh 
 Greece   Greece 
 Tel: +30 210 8171500   Τel: +30 2310 478640 / 50 / 60 / 70 
 Fax:+30 210 68 56 657/8   Fax: 2310 455126  
       
www.kglawfirm.gr 
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