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Disclaimer
This publication is intended to provide a general guide to the insolvency regulations in South East Europe. Each country section has been prepared
by the relevant SEE Legal member firm covering the particular jurisdiction. This guide is not meant to be a treatise on any particular country’s
legislation and is not exhaustive, but is meant to assist the reader in identifying the main principles governing the insolvency proceedings in the
various jurisdictions of the South East Europe and to provide helpful guidance. Legal advice should always be sought before taking any action
based on the information provided herein. The information contained herein is based on the respective legislation as of 31 December 2015. No
part of this guide may be reproduced in any form without our prior written consent.

Dear Partners and Friends of SEE Legal,

South East Europe Legal Group (“SEE Legal”), a unique regional organisation of ten leading independent national law firms
covering the twelve jurisdictions of South East Europe, is delighted to be publishing this Guide on Restructuring and
Insolvency in South East Europe.

Established in 2003, SEE Legal employs more than 450 lawyers and has an impressive client base of multinational
corporations, financial institutions and governmental bodies. The member firms of SEE Legal have advised on most of the
landmark transactions in the region in the last two and a half decades and have been continuously ranked as top tier law
firms in the main reputable legal directories (Legal 500, Chambers & Partners, IFLR 1000, etc.).

Our aim in preparing this Guide on Restructuring and Insolvency in South East Europe was to provide to in-house counsels,
professionals and legal practitioners a helpful tool in understanding the legal framework regulating the insolvency
proceedings in the South East Europe. 

The Guide provides information regarding the triggers for the opening of the insolvency proceedings, the effects of the
opening of the insolvency proceedings, including treatment of the on-going agreements, court restructuring procedure
based on a reorganization plan, bankruptcy procedure, the treatment of secured and unsecured creditors, claw back cases,
treatment of the additional financial support provided to the debtor after the opening of the insolvency proceedings, as
well as information regarding alternative restructuring procedures aimed at preventing the insolvency of companies in
financial distress.

Should you have any specific queries regarding restructuring and insolvency matters in South East Europe, we would be
pleased to hear from you.

Sincerely,

Borislav Boyanov
Co-Chair of SEE Legal

Alina Radu
Head of Banking and Finance Practice Group of SEE Legal

PREFACE
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1.     INSOLVENCY 

1.1    Definition of Insolvency
According to the Bankruptcy Law in Albania, a debtor may be

deemed bankrupt under several circumstances including: : (i) the

actual insolvency, i.e. the status when the debtor is overloaded

with debts, and (ii) the future insolvency i.e. the debtor will be

unable to pay the creditors in the near future. A  corporation is

considered as overloaded with debts when its liabilities toward

third parties exceed its assets and it is not possible for it to

continue its economic activity. In addition, the law provides that

the cause for the opening of the bankruptcy proceedings is

presumed to exist if the debtor has not paid the liability three

months after the due date.    

1.2   Legal Framework
In Albania the primary legislation regarding insolvency and

bankruptcy are as follows: 

• Law No. 89011 (the “Bankruptcy Law”).

• Law No. 99202 (the “Tax Procedures Law”). 

• Law No. 78503 (the “Civil Code”).

• Law No. 78954 (the “Criminal Code”). 

• Law No. 93745 (the “State Aid Law”).

• Law No.99016 (the “Company Law”).  

1.3   Main Actors
The main bankruptcy bodies in a bankruptcy proceeding in Albania

are: (i) the debtor (i.e., the legal entity which is insolvent), (ii) the

creditors, (iii) the commercial section of the relevant district court

(the “Bankruptcy Court”), and (iv) the Bankruptcy Administrator

appointed by the Bankruptcy Court.

2.    INSOLVENCY PROCEEDINGS 

2.1    Main Types 
The Albanian Bankruptcy Law provides that an insolvency

proceeding can be initiated for corporations with financial

difficulties in Albania. This is the only available formal insolvency

proceeding under the Albanian legislation for a company with

financial difficulties. Once the insolvency proceedings are initiated,

there is an option to (i) adopt a reorganisation plan aiming at the

survival of the company; (ii) liquidate the company; or (iii) sell the

debtor (i.e., the legal entity which is insolvent).

2.2  Grounds for Initiating Each Proceeding
The competent Bankruptcy Court shall decide on the opening of

the court insolvency proceedings whenever it is assessed that the

legal reason for the opening of such procedure is real. The legal

reason for the opening of such procedure is deemed real; (i) if the

corporation is unable to pay its debts in due time, and (ii) if it is

overloaded with debts as provided in the Bankruptcy Law.

2.3  Formalities for Initiating Each Proceeding
The petition for the opening of the court insolvency proceedings

may be submitted to the competent bankruptcy court either by

the debtor, or by a creditor. 

Note that the Bankruptcy Law expressly provides that the opening

of insolvency proceedings can be initiated also by the tax

authorities. Article 104 of the Tax Procedures Law provides that

the tax administration shall submit a petition for the opening of

insolvency proceedings for a taxpayer (registered in the form of

commercial companies) in the following cases: (i) the company

has been registered by the National Registration Center (“NRC”)

as being under a passive/dormant status for two years; (ii)  the

company has been declaring losses of its own capital for at least

ALBANIA
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three consecutive years; (iii) the company has been in dormant

status, according to article 44 of the Tax Procedure Law, for a

period of at least three years; (iv) the company has been having

unpaid liabilities towards the tax administration for at least two

years from the effective date of the Tax Procedures Law.

During the examination of the petition, the Bankruptcy Court may

appoint a Bankruptcy Administrator. The court may also impose

security measures on the debtors property The examination of the

issue shall be terminated in any case no later than 30 days from

the date of submission of the petition for the opening of the

insolvency proceding.  

A copy of the court decision for the opening of the insolvency

proceedings is sent to the creditors (each of them), to the debtor, and

to the debtors of the debtor. A copy of the decision is also sent to the

NRC (it is made public on http://www.qkr.gov.al/nrc/vendime.aspx)

and to the Real Estate Registry Office. The court decision is also

published on the website of the relevant bankruptcy court. In

addition, the notifications for the initiation and termination of the

insolvency proceedings are published in the newspapers used for

the official notifications of the court. 

2.4  Ending the Formal Proceeding
(a)     Processes

The insolvency proceedings must be terminated by the Bankruptcy

Court and they cannot end automatically. The Bankruptcy Court

may terminate the court bankruptcy proceedings if (i) all assets of

the debtor have been distributed and the debtor has been

liquidated, (ii) the reorganization plan has been approved, and (iii)

there are not sufficient assets to finance the insolvency

proceedings. This decision of the Bankruptcy Court is published on

the website of the Court. In addition, the decision of the

Bankruptcy Court is sent to the NRC.

(b)    Cramming down

For purposes of adopting the Reorganisation Plan, the creditors

are divided into groups pursuant to their priority rights and

economic interests. The Reorganisation Plan shall be approved if 

•        The majority of the creditors with voting rights accepts it;

•        The sum of all the claims of the creditors who accepted the

Reorganisation Plan is higher than 50 per cent of the sum of

the claims of all creditors with the right to vote.

The Reorganisation Plan, approved as stated above, binds the other

creditors. However, even if the necessary majority is not achieved,

a voting group shall be deemed to have approved the

Reorganization Plan in some specific cases as provided for by the

Bankruptcy Law. 

3.    RIGHTS OF CREDITORS 

3.1   Claw-back actions
Pursuant to Bankruptcy Law, the Bankruptcy Administrator may

challenge all transactions executed prior to the opening of the court

bankruptcy proceedings and damaging the bankruptcy creditors.

Such transactions may be challenged if (i) they are executed three

months prior to the submission of a petition for the opening of the

bankruptcy proceedings on condition that the debtor was insolvent,

and/or (ii) such transactions are executed after the date of

submission of the petition for the opening of the bankruptcy

proceeding on condition that the other party was aware of the

insolvency of the debtor or of the petition for the opening of the

bankruptcy proceedings.

Bankruptcy Law provides also for other specific claw back actions

which guide to the reversal of transactions executed prior to the

above three months timeline.   

3.2  Claiming Debts
In addition, note that, pursuant to Article 104 of the Bankruptcy

Law, any transaction of the debtor executed during the last 10 years

prior to the filing of the petition for the initiation of the bankruptcy

proceedings, or after such petition is filed, with the intention to

damage the creditors, may be challenged in certain relevant

conditions, as provided  by the Bankruptcy Law. 

According to the Bankruptcy Law, insolvency creditors shall submit

their claims to the Bankruptcy Administrator if they address the

claims within the time period as set out by the Bankruptcy Court

in the relevant decision for the opening of the bankruptcy

proceedings.The law provides that the deadline for submission of

the claims shall be between 15 and 90 days following the date of

such decision. The notification shall detail the nature and cause of

the claims and the documents evidencing the relevant rights should

be attached to it.

3.3  Rights of Secured and Unsecured Creditors
According to the Bankruptcy Law, secured creditors are considered

as insolvency creditors and are entitled to preferential satisfaction
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compared to unsecured ones. However, the secured creditors

cannot enforce their security immediately. Secured creditors are

the creditors who have placed, through a legal transaction, a

security over the asset, or, pursuant to the law, have acquired a right

over certain assets of the bankruptcy estate, for securing their

interest.

Once the insolvency proceedings are opened, unsecured creditors

cannot enforce their rights. All claims against the debtor are

suspended and writs of execution cannot be enforced. All pending

and new claims should be submitted to the Bankruptcy

Administrator.

3.4  Ranking of Claims
In addition to the relevant provision of the Civil Code, the ranking

of creditors is regulated by several articles of the Bankruptcy Law.

The Bankruptcy Law provides that the court proceedings shall not

begin if there is an insufficient money to cover the costs and

expenses associated with the proceeding. 

The Bankruptcy Law provides expressly that the ranking of claims,

as provided in the Civil Code, ought to be followed in a bankruptcy

proceeding. More specifically, Article 605 of the Civil Code provides

the following ranking of creditors’ claims:

(a)     Purchase Money Security; 

(b)     Claims from employment or service relations and alimentary

obligations, for a maximum of 12 months; 

(c)     Claims for unpaid employment benefits with interest, and also

workers’ credits for damages due to non-payment of the

above contributions by the employer;

(d)    Claims deriving from remunerations because of death events

and health problems; 

(e)     Copyright claims by authors (and their heirs) from complete

or partial conveyance of their copyright, for obligations

created during the last two years;

(f)     State claims, i.e. obligations payable to the budget and credits

of the institute of social security, as defined by law; 

(g)     Claims, secured with securing charges, as per criteria defined

by law; 

(h)    Claims from employment or service remuneration and

alimentary obligations beyond the limit defined in (b) above; 

(i)      Remuneration for brokerage under agency contracts, during

the last year of remuneration;

(j)      Claims secured by a mortgage or a pledge (other than a

securing charge), pursuant to the law, by the value of the items

mortgaged of pledged;

(k)     Court expenses for the protection of the property and for

executive actions, performed in the common interest of the

creditors, from the sale proceeds;

(l)      Bank claims not included in (e) above and claims from

voluntary contributions;

(m)   Claims for the supply of seeds, chemical fertilizers, insecticides,

water for irrigation and for cultivation and collection of

agricultural productions, over yearly agricultural production

(fruits), for which credits have been used.

In addition to the above, the bankruptcy court ought to consider

also the related conventions ratified by Albania for purposes of the

decision related to ranking of claims in a specific bankruptcy case.   

3.5   Debt Set-off Before / After Bankruptcy
Creditors in Albania are not entitled to set off their claims against

the counter obligations of the debtor if:

(a)     The liabilities of an insolvency creditor toward the bankruptcy

estate have arisen only after the opening of the insolvency

proceedings;

(b)     An insolvency creditor has obtained the right to set off from

another creditor after the opening of the insolvency

proceedings;

(c)     An insolvency creditor has obtained the right to set off through

a transaction that ought to be avoided;

(d)     A creditor, the claims of which should be satisfied from the

debtor’s unburdened estate, has a liability toward the

bankruptcy estate.

3.6  Interest
Pursuant to the Bankruptcy Law, creditors’ claims for obligations

that have not matured, due to the bankruptcy proceedings, shall be

deemed as mature. Article 42 of the Bankruptcy Law provides for

the generic rule which states that the interests over the bankruptcy

creditors' principal claims, such related interest generated since the

opening of the relevant bankruptcy proceedings, shall be paid after

payment of the creditors’ principal claim.

3.7   Other Mechanisms to Secure or Recover Unpaid
Debts
Please note that there are no other mechanisms in favour of the

insolvency creditors to secure/recover unpaid debts, except for the

ones provided in the Bankruptcy Law. And there is also a  right in

favour of the insolvency creditors to secure/recover unpaid debts

called the right to separation. This right is applicable in the case that

a person having commercial relations with the debtor holds the

title of an asset that is possessed by the debtor.  

A
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4.    LIABILITY 

4.1   Director Liabilities for Trading Distressed
Corporation
In the case that the debtor is  a legal person, any member of the

corporate executive body, i.e. excluding shareholders’ meeting, is

obliged to seek immediate opening of the bankruptcy proceedings

no later than 21 days following the date when the legal person is

declared insolvent. These members are personally liable for the

compensation of creditors, if creditors suffer losses due to failure

to submit the request within the above deadline.

If the partners or shareholders of the corporation have been aware

of the insolvency standing of the corporation, and they have not

submitted a petition to the Bankruptcy Court for the opening of

court bankruptcy proceedings within 3 (three) months following

the day on which they became aware of such insolvent standing,

they are personally liable and subject to a fine.

4.2  Liabilities for an Insolvent Corporation's Debts 
Pursuant to the Bankruptcy Law, in order to initiate the court

insolvency proceedings, there must be sufficient assets to cover

the costs of the procedures. If there are no funds to cover the costs

of the insolvency proceedings, the Bankruptcy Court has the right

to reject the request for the opening of the insolvency proceedings.

However, the law provides also  for an alternative  corresponding

remedy. 

Please note that any expenses incurred following the opening of

the insolvency proceedings, such as expenses made for the

recovery of the bankruptcy estate, the remuneration of the

bankruptcy administrator, etc., are considered bankruptcy debts

and are to be paid from the bankruptcy estate.

4.3  Criminal Liabilities
Pursuant to the Criminal Code, the intentional guidance of a legal

entity toward insolvency standing is punishable by a fine or

imprisonment. Further, the Criminal Code provides that entering

into a commercial relationship with third parties, with the

intention to hide the bankruptcy standing, is punishable by fine or

imprisonment. In addition, the Criminal Code provides that hiding

assets after the bankruptcy of the legal entity, in order to avoid

consequences thereof, is punishable by a fine or imprisonment.

Also, any violation by a legal entity of its obligations in insolvency

proceedings constitutes a criminal offence and is punishable by a

fine or imprisonment.

5.     EFFECTS OF  INSOLVENCY ON INSOLVENT

5.1    Acceleration of Maturity of the Insolvent’s Debts
Pursuant to the Bankruptcy Law, for purposes of the insolvency

proceedings, claims of creditors for liabilities which have not

matured shall be considered as matured.

5.2   Effects of the Proceedings on Assets of the
Insolvent
With the opening of the court bankruptcy proceedings, the debtor

is deprived of its rights to dispose of and manage the bankruptcy

estate unless the court decides otherwise. It is the Bankruptcy

Administrator who is appointed to be in possession and to manage

the bankruptcy estate.

The bankruptcy estate includes all the assets and the debtor’s

rights on the date of opening of the insolvency procedure and the

assets that the debtor gains during this procedure. The assets that

are excluded from the mandatory execution pursuant to the Civil

Code are not included in the bankruptcy estate.

Please see also the information in Section 3.3 herein.

5.3  Outgrowth of the Legal Proceedings  
The Bankruptcy Law provides that once the court bankruptcy

proceedings are opened, all civil actions where the debtor is a party

are suspended. However, this law provides that lawsuits related

to the bankruptcy estate may continue upon request of the

Bankruptcy Administrator, and in specific circumstances.

Please see also the information in Section 3.3 herein.

5.4  Circumstances for Continuing Business
With the opening of the court bankruptcy proceedings, the debtor

is deprived of its rights to dispose of and manage the bankruptcy

estate, and it is the Bankruptcy Administrator who is appointed to

be in possession and to administer the bankruptcy estate. Upon

opening of the bankruptcy proceedings, the business of the debtor

cannot continue to operate, unless the court has approved the

Reorganisation Plan.

5.5   Authority to Supervise or Carry On
The Bankruptcy Court may appoint a Bankruptcy Administrator

whose work is supervised by the Bankruptcy Court and creditors’

committee / creditors' meeting. Upon opening of the court

bankruptcy proceedings, the debtor is deprived of its rights to

dispose  of and manage the bankruptcy estate. It is the Bankruptcy

A
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Administrator who is appointed to dispose of and manage the

bankruptcy estate. 

However, upon decision of the Bankruptcy Court, the debtor may

continue to dispose of and to manage the bankruptcy estate. In

this case, the Bankruptcy Court shall appoint a supervisor to

control the debtor’s actions. 

5.6  Restrictions
Please see Sections 5.2 and 5.4 above.

5.7   Effect of the Proceedings on Directors,
Shareholders, Employees
The directors, shareholders and other officers of the debtor are

required to support the Bankruptcy Administrator in its duties.

However, the decision-making body and the executive body of

the debtor are replaced by the creditors' meeting/creditors'

committee and the Bankruptcy Administrator, respectively, if not

otherwise decided by the Bankruptcy Court. 

The opening of the insolvency proceedings does not affect the

existing employment contracts. The Albanian legislation provides

for an exhaustive list of cases of termination of labour contract

without cause; the termination due to insolvency is considered to

be termination with cause. 

5.8  Financing the Proceedings
According to the Bankruptcy Law, in order to initiate the

insolvency proceedings, there must be sufficient assets to cover

the costs of the procedures. If there are no funds to cover the

costs of the insolvency proceedings, the Bankruptcy Court has the

right to reject the request for the opening of the insolvency

proceedings; however, the law provides for certain remedy to

avoid the said rejection.

5.9  Effect of Proceedings on Contracts
Claims related to periodic contracts that have been performed by

the debtor’s counterparty until the opening of the insolvency

proceedings have to be converted into monetary claims and are

qualified as insolvency claims.

Contracts concluded between the debtor, in the capacity as a

lessee or as a lessor, for the lease of immovable property(ies) or

of their parts, and for services to be performed related to them,

shall continue to exist, in favour of the bankruptcy estate. When

the debtor is acting in the capacity of a lessee, the Bankruptcy

Administrator can terminate the contract by notifying the other

party according to the law.

In addition, with regard to the service contracts, the Bankruptcy

Administrator and the service provider may terminate the

contract by respecting the legal term. If the Bankruptcy

Administrator terminates the contract, the other party may

request compensation as an insolvency creditor.

6.    ADDITIONAL FINANCE 

6.1   Obtainment of Additional Finance
The Bankruptcy Law provides that the Bankruptcy Administrator

can obtain new financing and in this scenario the approval of the

creditors’ committee (if any), or of the creditors’ meeting, is

indispensable. 

6.2  Repayment Priorities
The law does not have specific provisions on the ranking of the

new financing. However, according to the law, the “new

financiers” are not prohibited from perfecting a security for such

new financing, thus to become secured creditors and the “new

financier” will have the same ranking as the other bankruptcy

secured creditors. In addition, please note that the Albanian

legislation acknowledges the pari passu principle, meaning that

each secured creditor is paid pro rata in accordance with the

amount of the claim, i.e. equally and without preference. 

7.     TAX LIABILITIES & STATE SUPPORT 

7.1    Tax Liabilities per Proceeding
The opening of the court bankruptcy proceedings does not affect

the debtor’s general tax treatment. Therefore, insolvent

companies are required to continue to pay taxes until there is a

special court decision to suspend the activity of the company (i.e.

to be dormant for a specific time or until the company is declared

bankrupt). 

Please note that if the insolvency procedure is aiming at the

liquidation of the company assets, the Bankruptcy Administrator

may request from the tax authorities to obtain a “passive” status

(i.e. dormant status), and therefore to suspend the payment of

taxes until the debtor is liquidated.

A
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7.2   Availability of State Support 
Pursuant to the State Aid Law, state authorities are allowed to

provide state aid to rescue a company in financial difficulty. The

state aid for restructuring may be granted if it is based on a

restructuring plan, containing measures for restructuring, which

will guarantee the long-term feasibility of the company. The

restructuring plan must be approved by the aid provider (state

authority) and shall be submitted to the State Aid Commission.

8.    ALTERNATIVE FORMS OF DEBT 
RECOVERY AND RESTRUCTURING

8.1   Informal Rescue or Insolvency Proceedings
The Bankruptcy Law has no specific provisions for restructuring of

the company outside a formal court procedure. However, prior to

submission of the petition for the opening of the insolvency

proceedings, the debtor is not prohibited from trying to achieve

an out-of-court restructuring.

8.2  Circumstances
It should be highlighted that, although the law does not prohibit

the out-of-court reorganisation, as explained above, the executive

directors of the company are obliged to request immediate

initiation of an insolvency procedure, not later than 21 days

following the date the legal entity becomes insolvent.

Please also refer to the information in Section 4 above with regard

to the executive directors' and shareholders' liabilities.

8.3  Reorganising Approach 
As explained above, according to the Albanian legislation, the

reorganisation of the debtor is possible when the Reorganisation

Plan is approved by the creditors and the Bankruptcy Court.

8.4  Pre-packaged Plans
The Albanian legislation does not expressly provide for an expedited

restructuring of the debtor by means of a pre-packaged sale.

9.    INTERNATIONAL ASPECTS

9.1   Recognition of International Insolvency and
Rescue Proceedings
Insolvency proceedings initiated in another jurisdiction are

recognized if (i) the debtor’s domicile or legal seat is in that other

jurisdiction, and (ii) the insolvency proceedings do not violate the

principles of the Albanian legislation, especially the constitutional

provisions. 

Regarding Rescue Procedures, please see Section 7.2 above. 

9.2  Applicable Legislation or Case Law 
A corporation duly established in Albania in accordance with the

Albanian laws can be declared bankrupt only in Albania, thus, the

Albanian laws shall apply to any bankruptcy-related procedure. If

the insolvency proceedings have been initiated in another

jurisdiction, the opening of the insolvency proceedings is treated

according to the legislation of the relevant foreign jurisdiction

when: (i) the request submitted in Albania has not been suspended,

(ii) the rights on movable and immovable properties are not

affected, and (iii) the contracts on immovable properties within

the Republic of Albania or any employment contract are subject

only to the Albanian law.

9.3  Cooperation in Concurrent Proceedings
Pursuant to Article 282 of the Bankruptcy Law, in case foreign

insolvency proceedings and insolvency proceedings under the

Albanian Bankruptcy Law are taking place simultaneously for the

same debtor, the Bankruptcy Court and the Bankruptcy

Administrator shall cooperate to the maximum extent possible

with the foreign court or representatives. The Bankruptcy Court is

entitled to communicate directly with, and to request information

or assistance directly from, the foreign court or representatives.

9.4  International Treaties, Model Laws or EU
Legislation
There is no specific international treaty or EU legislation which

Albania is a party to regarding insolvency and bankruptcy

proceedings. However, note that Albania is a UN member, and

therefore Albania is a party to the Model Law on Cross-Border

Insolvency of the United Nations Commission on International

Trade Law (UNCITRAL).

A
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Albania has ratified ILO Convention No.173/1992; it is relevant to

state that, according to the Albanian Constitution, the

international conventions ratified by law prevail over the domestic

legislation. 

9.5  Special Proceedings for Foreign Creditors in Local
Insolvency Proceedings
Please note that, pursuant to the Albanian bankruptcy legislation,

there are no special proceedings for foreign creditors in insolvency

proceedings in Albania.  

A
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1.     INSOLVENCY

1.1    Definition of Insolvency
Firstly, it is important to elaborate the complex political structure

of Bosnia and Herzegovina, agreed upon as part of the constitution

that makes up Annex 4 of the General Framework Agreement

concluded at Dayton. The state of Bosnia and Herzegovina is set

up with two entities and a district. These are the Federation of

Bosnia-Herzegovina (which further consists of 10 cantons) and

Republika Srpska, which make the two entities; the Brčko District

also retains status at the state level. The entities have

competencies in areas such as taxation, except indirect taxation,

business development, and general legislation. In this regard, there

are two laws regulating the bankruptcy procedure – one for the

Federation of Bosnia and Herzegovina (hereinafter FBiH) and one

for Republika Srpska (hereinafter RS). Since the laws are of similar

nature and contain similar provisions, the text below refers to

federal law. In case of discrepancies between the two laws, relevant

provisions for RS will be indicated in brackets. 

Under the laws of Bosnia and Herzegovina, the bankruptcy

proceeding is conducted for the purpose of satisfying the

bankruptcy debtor’s creditors collectively through the liquidation

of its assets and the distribution of the proceeds to the creditors.

1.2   Legal Framework
The primary laws and legislation regarding insolvency and

bankruptcy are: 

1.      Law on Bankruptcy Proceeding of Federation of Bosnia and

Herzegovina1;

2.      Law on Bankruptcy Proceeding of Republika Srpska2.   

1.3   Main Actors
The parties to the bankruptcy proceeding are: the bankruptcy

court, bankruptcy judge, bankruptcy trustee, interim bankruptcy

trustee, assembly of creditors, interim creditors’ committee, and

creditors’ committee. The bankruptcy court is the commercial

court competent in the principal place where the debtor is located

and the commercial court at the same location shall decide on

bankruptcy. 

2.    INSOLVENCY PROCEEDINGS

2.1    Main Types
Pursuant to the laws of Bosnia and Herzegovina, the bankruptcy

proceedings may be initiated by the bankruptcy debtor or any

creditor under the conditions provided by the law. Applicable

legislation of Bosnia and Herzegovina recognizes only an ordinary

bankruptcy proceeding. Below is the summary of the proceeding.

2.2  Grounds for Initiating each Proceeding 
The reason for initiation of the bankruptcy proceeding is the

inability of the debtor to make payments. To be more specific, the

debtor is unable to make payments if it cannot meet its accrued

and outstanding payment liabilities. The fact that the debtor has

paid or is able to pay the claims of certain creditors, wholly or

partially, does not, in itself, mean that it has the ability to make

payments. As a rule, a debtor is unable to make payments if it fails

to pay its outstanding payment liabilities for a period of 30 days

(RS Law provides for 60 days instead of 30 days). The bankruptcy

proceeding may also be initiated because of the threat of an

inability to make payments, which is present if the debtor,

according to projections, is not able to meet existing payment

liabilities when due. Only the debtor may file a petition to open a

bankruptcy proceeding due to the threat of the inability to make

payments.

2.3  Formalities for Initiating each Proceeding
A bankruptcy proceeding is initiated by a written petition

submitted to the competent court by an authorized person.

Authority to file a petition is granted to the debtor and to all

creditors who have a legally recognized interest in the conduct of

the bankruptcy proceeding. The creditor is obliged to show, by

BOSNIA AND HERZEGOVINA

1      Published in the Official Gazette of FBiH No. 29/03, 32/04 and 28/06. 
2      Consolidated text published in the Official Gazette of RS No. 26/10
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attaching appropriate documentation, that its receivable, and also

the inability of the debtor to make payments, is probable. If the

debtor is a legal entity, once the inability to make payments

occurs, the debtor’s authorized representatives are required to file,

forthwith, a petition to open a bankruptcy proceeding. The petition

must be filed within 30 days of the day the inability to make

payments occurs.

If a creditor files the petition for initiating a bankruptcy proceeding,

the creditor is obligated to deposit an amount determined by the

bankruptcy judge to cover the expenses of the preliminary

proceeding. If the creditor does not execute this deposit within a

determined period of time, the bankruptcy judge shall reject the

petition. If the petitioner is the debtor, the bankruptcy judge may

exempt it from paying the deposit if the debtor can prove that it

has sufficient assets to fund the cost of a preliminary proceeding.

Preliminary Proceeding

After receiving an acceptable petition to open a bankruptcy

proceeding, the bankruptcy judge is required to determine whether

there are grounds for the initiation of the bankruptcy proceeding

and whether the petition is justified. The judge shall in most cases,

for that purpose, appoint an interim bankruptcy trustee or an

appropriate expert. The interim bankruptcy trustee is required to

investigate whether the property of the debtor can satisfy the costs

of the proceeding and whether there are grounds for the initiation

of the bankruptcy proceeding, and to report his findings to the

bankruptcy court. In addition, the interim bankruptcy trustee shall

conduct an assessment of whether the business operations of the

debtor can continue, in whole or in part. If the continuing business

operations would harm the debtor or the potential bankruptcy

estate, the interim bankruptcy trustee shall file an application with

the bankruptcy judge for a temporary suspension of its business

operations. 

The applicable laws provide situations when no preliminary

proceeding is necessary. Namely, the bankruptcy judge may decide

to initiate the bankruptcy proceeding without conducting a

preliminary proceeding and without examining the grounds for

initiating the proceeding if the petition to initiate the bankruptcy

proceeding has been submitted by a liquidator, in cases when the

liquidator has established that there are no sufficient funds for

successful completion of the liquidation procedure. In addition,

the bankruptcy proceeding may be initiated directly if the petition

to open the proceeding is submitted by a creditor who holds a final

writ of execution and that writ of execution has remained

unsatisfied debt for 60 days. In this event, the bankruptcy judge

presumes that the existence of the obligation of the debtor and

the inability of the debtor to pay his debts has been proven.

Opening of the Proceeding 

The bankruptcy judge shall schedule a hearing on the grounds for

initiation of the bankruptcy proceeding after receiving the report

of the interim bankruptcy trustee, together with the opinion of any

expert, possibly appointed to assess the debtor’s insolvency. The

petitioner, the debtor, the interim bankruptcy trustee, and, when

necessary, the experts, are invited to the hearing. The bankruptcy

judge shall issue a decision to initiate the bankruptcy proceeding,

or shall deny the petition to initiate the bankruptcy proceeding,

no later than three days after the completion of the bankruptcy

hearing.

The bankruptcy judge shall initiate the bankruptcy proceeding

against the property of the debtor if the petition is acceptable, (i)

if there are grounds for bankruptcy, ()and if the property of the

debtor, according to the projections, suffices to cover the costs of

the proceeding. If the property of the debtor does not cover the

costs of the proceeding, but the petition is acceptable and justified,

the bankruptcy judge may open the proceeding if an interested

party deposits a sufficient amount in cash. This deposit is included

as an obligation of the bankruptcy estate. If the assets of the

bankruptcy estate are insufficient to repay the deposit of the costs

of the proceedings, the person who has paid such a deposit may

request repayment from each person who was under an obligation

to file a petition for the opening of the bankruptcy proceeding, but

has neglected to do so through his own fault.

If the bankruptcy proceeding is initiated, the bankruptcy judge shall

appoint a bankruptcy trustee. With the initiation of the bankruptcy

proceeding and the appointment of the bankruptcy trustee, the

rights and the obligations of the interim bankruptcy trustee are

transferred to the bankruptcy trustee. An interim bankruptcy

trustee, who was not appointed a bankruptcy trustee when the

bankruptcy proceeding was initiated, is under an obligation to

transfer his duties to the bankruptcy trustee and to turn over to

him all assets he manages, and also all business records he has

received or produced.

Conduct of the Proceeding

After the initiation of the bankruptcy proceeding, the bankruptcy
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trustee shall assume control of all property that enters into the

bankruptcy estate, and shall manage it. Based on the enforceable

decision to initiate the bankruptcy proceeding, the bankruptcy

trustee may request from the bankruptcy court to order the debtor

to transfer the property to the bankruptcy trustee and to order

such actions which shall enforce this decision. The bankruptcy

trustee is required to compile an inventory of the assets in the

bankruptcy estate. The value of each asset must be declared. If the

value depends on whether the business of the bankruptcy debtor

continues operations or not, both values must be declared. In

addition, the bankruptcy trustee is required to compile a list of all

the bankruptcy debtor’s creditors that he has learned about from

the ledgers and business records of the bankruptcy debtor, from

their claims, or in some other way. The list shall distinguish the

secured creditors from the bankruptcy creditors, who are classed

by payment priority. For each creditor it is necessary to state the

address, and also the basis and the amount of its receivable. For

secured creditors, it is also necessary to identify the collateral, and

also the probable amount which the creditor would not be able to

fully recover. The list shall identify the possibility of any set-off.

The amount of the liabilities of the bankruptcy estate in the event

of an orderly and continuous liquidation of the bankruptcy debtor’s

assets must be estimated.

Within a period no longer than 45 days after his appointment, the

bankruptcy trustee must prepare a well-organised summary listing

the assets of the bankruptcy estate and the liabilities of the debtor

at the time of opening of the bankruptcy proceedings. This

summary must include an evaluation of the portion of the

bankruptcy estate that may be available in the bankruptcy

proceeding for the satisfaction of the bankruptcy debtor’s

creditors. Once the summary of assets and liabilities is prepared,

on motion of the bankruptcy trustee or a creditor, the bankruptcy

judge must instruct the responsible persons of the bankruptcy

debtor to make a solemn declaration in front of the bankruptcy

judge that the summary of assets and liabilities is complete.

The bankruptcy proceeding includes all property that belonged to

the debtor at the time of the initiation of the bankruptcy

proceeding, and also the property that the debtor obtained during

the bankruptcy proceeding (bankruptcy estate), unless other legal

provisions stipulate otherwise. The bankruptcy estate is used to

pay the costs of the bankruptcy proceeding; the creditors who, at

the time of the opening of the bankruptcy proceeding, had an

allowed property claim against the debtor (bankruptcy creditors);

and the creditors who acquired the right to assert claims against

the bankruptcy estate after the bankruptcy proceeding was

initiated (creditors of the estate).

After the initiation of the bankruptcy proceeding, the bankruptcy

trustee shall assume control of all properties that enter into the

bankruptcy estate, and shall manage it. After the reporting hearing,

the bankruptcy trustee must immediately liquidate the assets

belonging to the bankruptcy estate, unless this is precluded by the

resolutions of the assembly of creditors. When liquidating the

assets of the bankruptcy estate, the bankruptcy trustee must abide

by the decision of the assembly of creditors or the creditors’

committee on the conditions and manner of sale.

In the decision to initiate the bankruptcy proceeding, the creditors

are notified to file their claims with the bankruptcy court within

30 days and inform the bankruptcy trustee, within the same

period, of the rights that they claim in items of the debtor’s

property as collateral. The item against which a lien is asserted,

the type, and the basis of the right to the collateral, as well as the

amount of secured claim, must be specified.

The creditors shall file their claims with the bankruptcy court in

writing. Upon receipt of the claims, the bankruptcy trustee shall

record each filed claim in the table, and such table shall be

deposited at the registry of the bankruptcy court no later than

eight days before the examination hearing for inspection by

concerned parties. At the hearing on the examination of claims,

the bankruptcy judge examines the registered claims of the

creditors. The parties at the hearing on the examination of claims

are the bankruptcy trustee, the creditors who filed their claims,

and other parties who, taking into account the goods and services

they provided to the bankruptcy debtor, may submit information

on the existence and the amount of filed claims. 

The bankruptcy trustee must declare whether he officially accepts

or disputes the claim. If the bankruptcy trustee disputes the claim,

the creditor is instructed to file a lawsuit to have the claim officially

accepted. If there is an enforceable judgment for the claim that

has been disputed, the bankruptcy trustee must file a lawsuit to

establish the grounds of the objection. If the bankruptcy debtor or

a creditor disputes the claim at the examination hearing, the party

disputing the claim is instructed to file a lawsuit to establish the

grounds for the objection. The party that is required to file a lawsuit

concerning a disputed claim must file such a suit within 30 days
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from the examination hearing, at which the claim was disputed. If

the person required to file a lawsuit does not do so before this

deadline, he is deemed to have forfeited the right to file the

lawsuit.

Before settlement of claims and distribution of funds, the

bankruptcy trustee must draw up a schedule of the claims to be

taken into consideration in the distribution. The schedule must be

deposited at the bankruptcy court for inspection by the concerned

parties. The bankruptcy trustee must give a public notice of the total

claims and the amount available in the bankruptcy estate for

distribution.

In addition, distribution cannot occur until the bankruptcy judge

has provided its consent for the distribution. When giving consent

for the main distribution, the bankruptcy judge sets the date for

the hearing on the main distribution. At the hearing on the main

distribution, the bankruptcy judge considers the proposed

distribution with creditors and the bankruptcy trustee. At the

hearing on the main distribution, the proposed distribution may

be modified or supplemented. If there are no proposals to modify

or supplement it, or after they are adopted, the bankruptcy judge

shall certify the proposed distribution. After the bankruptcy judge

certifies the proposed distribution, the bankruptcy trustee must

make the distribution. The bankruptcy trustee shall provide to the

bankruptcy court evidence of the distribution to the creditors. 

2.4  Ending the Formal Proceeding 
As soon as the main distribution has been completed, the

bankruptcy judge shall order the termination of the bankruptcy

proceedings. The order and the grounds for concluding the

bankruptcy proceedings must be announced in the Official

Gazette of FBiH/RS.

3.    RIGHTS OF CREDITORS 

3.1   Claw-back Actions
Pursuant to the provisions of the applicable Laws on Bankruptcy

Proceedings, all legally binding transactions that were entered

into before the initiation of bankruptcy proceedings that

undermine the equitable satisfaction of creditors (impair the

creditors), or that place certain creditors in a more favourable

position (preferred creditors), may be disputed. 

A legally binding transaction that has facilitated or granted security

or paid a bankruptcy creditor shall be voidable if: 

(a)    it was done within the six months before the petition to open

bankruptcy proceedings, if the debtor was unable to pay its

debts when due at the time of the transaction, or if, at that

time, the creditor knew of the debtor‘s inability to pay its

debts when due or was unaware due to gross negligence, or

(b)    it was done after the petition to open proceedings and if, at

that time of the transaction, the creditor knew of the debtor‘s

inability to pay its debts when due or was unaware due to

gross negligence.

A legally binding transaction that has facilitated or granted an

unusual security or payment to a bankruptcy creditor, such as a

payment the creditor did not have the right to demand, or did not

have the right to demand at that time and in that manner, shall

be voidable if: 

(i)     the legally binding transaction occurred in the month

immediately preceding the petition to initiate bankruptcy

proceedings or after the filing of the petition; or

(ii)    the legally binding transaction occurred in the second or the

third month immediately preceding the petition to open

bankruptcy proceedings and the debtor was unable to pay its

debts when due at the time of the transaction.

A legally binding transaction of the bankruptcy debtor without

compensation or with negligible value may be disputed, except if

it was undertaken five years before the filing of the petition to

initiate the bankruptcy proceeding. In addition, a legally binding

transaction of a bankruptcy debtor that was carried out in the five

years immediately preceding the petition to initiate bankruptcy

proceedings or thereafter, with the intent to harm a creditor, may

be avoided if the other contracting party knew the intent of the

bankruptcy debtor at the time the transaction was carried out. It

is presumed that the other party knew the intent if it knew that

the bankruptcy debtor was under threat of an inability to pay and

that the transaction would harm the creditors. 

3.2  Claiming Debts
In the decision to open the bankruptcy proceeding, the creditors

are notified to file their claims with the bankruptcy court within

30 days. In the decision to initiate the bankruptcy proceeding, the

creditors are notified to inform the bankruptcy trustee, within 30

days, of the rights that they claim in items of the debtor’s assets

as collateral. The item, against which a lien is asserted, the type,
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and the basis of the right to the collateral, as well as the amount

of secured claim, must be specified. In the decision to open the

bankruptcy proceeding, persons who owe debts to the debtor are

notified in order for them to pay such debts to the bankruptcy

debtor without delay. 

3.3  Rights of Secured and Unsecured Creditors
The creditors who, at the time of the initiation of the bankruptcy

proceeding, have an allowed property claim against the debtor

(bankruptcy creditors) are the creditors of the general payment

priority, unless they are included in a higher or lower payment

priority. Claims incurred during the period of preliminary

administration, which, neither the interim bankruptcy trustee nor

the bankruptcy trustee was able to pay, are paid before any other

claims of the bankruptcy creditors. 

Before other claims of the bankruptcy creditors, except for the

claims of the creditors previously stated, the claims of the debtor’s

employees for wages during the last eight months before the initiation

of bankruptcy proceedings must be paid, in the amount of the minimal

wage for each month calculated according to the General Collective

Agreement for FBiH/RS and contributions in accordance with the law.

The same applies to the payment of compensation for damages for

labour injuries, which must be paid in full. 

The claims of a priority below other claims of bankruptcy creditors

shall be paid in accordance with the following priority scheme, with

those of the same priority to be paid pro rata:

(a)     interest on the claims of the bankruptcy creditors incurred

since the opening of the bankruptcy proceeding;

(b)    costs of particular bankruptcy creditors, incurred during their

participation in the proceeding; 

(c)     cash penalties and misdemeanour fees, as well as property

damage resulting from criminal acts or misdemeanours;

(d)    claims related to particular gratuitous actions of the debtor; 

(e)     claims related to the repayment of a loan from an equity

holder to replace capital or equivalent claims.

A person who has the right to separate recovery of assets not

belonging to the debtor (extraction creditor) is not a bankruptcy

creditor. His right to separate recovery of an asset is governed by

provisions of other laws. 

Creditors secured by specific assets of the bankruptcy estate are

authorized to execute on the collateral for their principal, interest,

and costs. Secured creditors are: (i) holders of mortgages and liens

on real estate; (ii) creditors who have obtained a lien by law,

foreclosure, court settlement or agreement; (iii) creditors, to

whom the debtor has assigned specific rights as a surety; and (iv)

creditors who are entitled to a right of possession. 

Secured creditors may be bankruptcy creditors if the debtor is also

personally liable to them. They have the right to pro rata payment

from the bankruptcy estate only if they abandon their collateral,

or if they were unable to obtain payment, in full or in part, in which

event they are paidpro rata on the unpaid amount of their claims. 

3.4  Ranking of Claims
According to the type of their claims, the bankruptcy creditors are

classified in payment priorities. The creditors of a lower payment

priority may have their claims paid only after the creditors of the

preceding payment priority have had their claims paid in full. The

bankruptcy creditors of the same payment priority have their

claims paid pro rata. 

The claims of the creditors are paid from the existing assets of the

unencumbered bankruptcy estate in accordance with the following

priority scheme: 

(i)      bankruptcy creditors of higher payment priority;

(ii)     bankruptcy creditors of general payment priority;

(iii)    bankruptcy creditors of lower payment priority.

3.5  Debt Set-off – Before and After Bankruptcy
If a bankruptcy creditor is entitled to a set-off on the basis of the

law or a contract at the time the bankruptcy proceedings are

opened, this right shall not be affected by the initiation of the

bankruptcy proceedings. 

If the claims to set-off are still subject to a condition subsequent

at the time of the initiation of the bankruptcy proceedings, such

claims may only be set off when that condition is satisfied. A

creditor who has a claim with a condition subsequent may prevent

the liquidation of the claim of a bankruptcy trustee if he provides

adequate protection. Set-off shall not be disallowed because the

claims are expressed in different currencies or accounting units, if

these currencies or accounting units may be freely converted at

the place of payment of the claim where such claims are set-off.

The value of the claims must be converted using the exchange rate

that is applicable for this place at the time the set-off notice is

received. 
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3.6  Interest
Upon the commencement of bankruptcy, interest on receivables

included in the bankruptcy estate shall continue to accrue. 

3.7   Other Mechanisms to Secure or Recover Unpaid
Debts
Not applicable.

4.    LIABILITY

4.1    Director Liabilities for Trading Distressed
Company
The management of the two most common corporate forms in

Bosnia and Herzegovina: limited liability company (d.o.o.) and

joint-stock company (d.d.) is entrusted to the management. In

FBiH the management is consisted of Director and one or more

Executive Directors which may or may not be appointed. Recent

changes to the Law on Business Companies of Republika Srpska

have introduced that the company can either have a Director or

Management Board where the Chairman of the Management

Board is elected among its members. Despite the differences

between the two entities, scope of authorities of the Director/

Executive Directors/Chairman of the Management Board is in

general very similar. Their authorities and limitations are registered

with the relevant court registry. If members of the management

act beyond their authorisations, and the limitations were

registered into the court registry, the company is not bound by

legal affairs which are result of such breach of authorizations. In

this regard, all information relating to the company – founders/

shareholders, amount of basic capital, registered address, business

activities, person(s) authorised to represent the company and

limitations to their authorisations are registered with the Registry

of Business Companies which is an integral part of the courts. 

The nature of this registry is public and hence all information

contained therein is available to any physical or legal entity upon

request. Due to such public nature of the court registry, it is

considered that anyone can and should know of the limitations.

However, if the imposed limitations are not registered in the court

registry, but are only provided for in internal acts of the company,

such limitations cannot have negative impacts on third parties,

and the company is bound by the management’s activities, even

if they are beyond their authorities. 

Liabilities of management members are to the corporation solely.

If the damages were incurred due to the illegal actions of the

management members, creditors cannot claim their receivables

directly from the management members, but only from the

corporation. Consequently, the corporation may claim the

reimbursement from the management members. Laws also

provide for criminal and pecuniary liability of the authorised

persons within the company for illegalities in the activities. Liability

of the shareholders is limited by the amount of their share in the

basic capital of the corporation – therefore, they are not liable with

their assets above the share in the basic capital. 

4.2  Liabilities for an Insolvent Company’s's Debts
Upon declaration of bankruptcy, all of the attachable assets,

receivables and rights of the bankrupt corporation constitute an

estate called bankrupt’s estate. Concerning the debts of the

bankrupt corporation existing at the time of declaration of

bankruptcy, these debts constitute the receivables of the

bankruptcy creditors and the mentioned receivables are called

“bankruptcy receivables” since such must be registered with and

requested from the bankrupt’s estate. However, the debts incurred

by the bankrupt company following the declaration of bankruptcy

cannot be requested from the bankrupt’s estate. 

In addition to bankruptcy receivables, there are also some other

amounts which can be requested from the bankrupt’s estate. These

amounts constitute the expenses made by the Bankruptcy Office

or Bankruptcy Administration (on behalf of the bankrupt’s estate)

from the declaration of bankruptcy until the finalisation of the

liquidation procedure. For instance, expenses regarding

announcement of the bankruptcy decision, keeping records of the

assets and debts of the bankrupt company, protection of the assets

(storage) registered with the bankrupt’s estate, fees of the

liquidators, etc. constitute some examples of these expenses called

“estate debts”. The payments regarding estate debts have priority

over bankruptcy receivables.

Upon declaration of bankruptcy by the relevant commercial court,

the disposition power of the bankrupt is limited over the goods

and rights registered with the estate. The bankrupt corporation

cannot engage in transactions, which may decrease the value of

the estate. The disposition right on these goods shall belong to the

Bankruptcy Administration. The dispositions of the bankrupt

corporation over the estate are no longer valid against creditors.

By declaration of bankruptcy, all the debts of the bankrupt shall
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automatically be due and payable, except for the receivables

secured by a mortgage over the real estate of the debtor.

4.3  Criminal Liabilities
In the event of non-compliance with specific compulsory provisions

of the Criminal Code of Bosnia and Herzegovina, criminal liability

is possible. 

For a criminal offence perpetrated in the name of, for account of

or for the benefit of the legal person, the legal person shall be liable: 

(a)     when the purpose of the criminal offence is arising from the

conclusion, order or permission of its managerial or

supervisory bodies; or

(b)     when its managerial or supervisory bodies have influenced the

perpetrator or enabled him to perpetrate the criminal offence;

or 

(c)     when a legal person disposes of illegally obtained property

gain or uses objects acquired in the criminal offence; or 

(d)    when its managerial or supervisory bodies failed to carry out

due supervision over the legality of work of the employees. 

Sanctions which may be imposed upon the legal persons are as

follows: (i) fines; (ii) seizure of property; or (iii) dissolution of the

legal person. 

In this regard, fines imposable on a legal person shall be no less than

BAM 5,000 (EUR 2,556) and shall not exceed BAM 5,000,000 (EUR

2,556,459). In the event that, by perpetrating the criminal offence,

the legal person has caused material damage to another party or

the legal person has come into possession of an unlawful material

gain, the scope of the imposed fine may be twice as much as the

amount of this damage or benefit. A failure to pay a fine within the

deadline set under the final verdict shall result in an immediate

forced collection procedure. 

The seizure of property may be imposed for criminal offences for

which a punishment of imprisonment for a term of five years or

more severe punishment is prescribed. From a legal person at least

half of the property or the major part of the property or the entire

property may be seized. In the event of bankruptcy proceedings

being brought about as a consequence of the imposed seizure

punishment, the creditors shall be permitted to settle their

receivables out of the mass of the seized bankruptcy assets. 

Dissolution of a legal person may be imposed in the case that its

activities were entirely or partly being used for the purpose of

perpetrating criminal offences. Besides the dissolution of a legal

person, the property seizure punishment may be imposed. In

addition to the dissolution of a legal person, the bankruptcy court

shall propose the opening of a liquidation procedure. Creditors may

be paid out from the property of the legal person upon which the

punishment of dissolution has been imposed.

5.    EFFECTS OF INSOLVENCY ON INSOLVENT 

5.1    Acceleration of Maturity of Insolvent’s Debts 
Claims that were not due when the proceeding was opened are

deemed to be claims now due. Claims related to an abrogation term

are, in a bankruptcy proceeding, treated as unconditional claims

until the abrogation term sets in. Furthermore, claims related to an

extended term participate in the distribution if that extension has

passed before the final distribution of the bankruptcy estate. 

5.2  Effects of the Procedures on Assets of the Insolvent 
The bankruptcy proceeding includes all assets that belonged to the

debtor at the time of the opening of the bankruptcy proceeding,

and also the assets that the debtor obtained during the bankruptcy

proceeding (bankruptcy estate), unless other legal provisions

stipulate otherwise. The bankruptcy estate is used to pay the costs

of the bankruptcy proceeding; the creditors who, at the time of the

opening of the bankruptcy proceeding, had an allowed property

claim against the debtor (bankruptcy creditors); and the creditors

who acquired the right to assert claims against the bankruptcy

estate after the bankruptcy proceeding was opened (creditors of

the estate). 

5.3  Outgrowth of the Legal Proceedings
In the event bankruptcy proceedings are opened, all pending court

proceedings, including arbitration proceedings, are stayed if they

relate to the bankruptcy estate. The stay shall continue until the

closing of the bankruptcy proceedings, unless the legal proceedings

are resumed before that time.

Pending legal disputes concerning assets belonging to the

bankruptcy estate in which the bankruptcy debtor is the plaintiff

and which are ongoing at the time of the opening of the

bankruptcy proceedings may be assumed in their current

posture by the bankruptcy trustee and the opposing party in the

dispute. 
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Legal disputes pending against the bankruptcy debtor at the time

of the opening of the bankruptcy proceedings may be assumed by

either the bankruptcy trustee or the opposing party if they concern:

(a) recovery of an asset from the bankruptcy estate; (b) satisfaction

of a secured claim; or (c) debts of the bankruptcy estate. Legal

disputes related to bankruptcy claims may be continued by the

creditor only after the bankruptcy trustee disputes these claims at

the examination hearing. If the bankruptcy trustee immediately

allows the claim, the opposing party may only assert a claim for

the refund of the costs of the legal dispute as a bankruptcy creditor. 

5.4  Circumstances for Continuing Business 
Decision to Continue the Business Operations of the Bankruptcy

Debtor 

At the reporting hearing, the assembly of creditors decides whether

the business should be terminated or its operation continued on a

provisional basis. The creditors may instruct the bankruptcy trustee

to prepare a plan of reorganization and specify the purpose of the

plan. The creditors may alter their decisions at subsequent hearings. 

The assembly of creditors determines the manner and the

conditions for liquidation of the debtor’s assets. 

Terminating the Business Operations before the Decision of the

Creditors 

If the bankruptcy trustee wishes to terminate the business before

the reporting hearing, he must obtain the consent of the creditors’

committee, if one has been appointed. 

The bankruptcy trustee must inform the bankruptcy debtor before

the resolution of the creditors’ committee or, if one has not been

appointed, before closing the business. On motion of the

bankruptcy debtor and after hearing the bankruptcy trustee, the

bankruptcy judge shall prohibit the closure if this can be postponed

until the reporting hearing without a significant reduction of the

bankruptcy estate. 

5.5  Authority to Supervise or Carry On
The bankruptcy trustee is the legal representative of the bankruptcy

table and is entitled to secure the benefits of the bankruptcy

creditors and has a general power to take all steps necessary for the

purpose of advancing the liquidation of estate and settlement of

creditors. The bankruptcy trustee is under the control of the

bankruptcy judge.

5.6   Restrictions
Not applicable.

5.7  Effect of Proceedings on Directors, Shareholders,
Employees
At the opening of the bankruptcy proceedings, the bankruptcy

debtor’s right to administer and dispose of the property belonging

to the bankruptcy estate, and also the rights of its boards,

authorised procurators, representatives, and attorney, shall be

transferred to the bankruptcy trustee. 

If bankruptcy proceedings are initiated for a corporation whose

shareholders are personally accountable for the liabilities of the

corporation, claims against the shareholders of the corporation on

the basis of their personal liability derived from the provisions of

this or another law may only be enforced by the bankruptcy

trustee for the duration of the bankruptcy proceedings. 

After the bankruptcy proceedings are initiated, the bankruptcy

trustee shall terminate labour contracts with employees in writing

within 60 days based on determination that there is no need for

the services of the employees during the bankruptcy proceeding. 

5.8  Financing the Proceedings
The bankruptcy court shall make a decision on the amount of the

deposit required to fund the preliminary proceeding within 15 days

of the filing of an acceptable petition. If a creditor files the petition

for opening bankruptcy, the creditor is obligated to deposit an

amount determined by the bankruptcy judge to cover the

expenses of the preliminary proceeding. If the creditor does not

furnish this deposit within 15 days, the bankruptcy judge shall

reject the petition by granting a decision. If a bankruptcy

proceeding is opened by a petition of a creditor, the amount

deposited by the creditor is included in the expenses of the

bankruptcy proceeding. If the petitioner is the debtor, the

bankruptcy judge may exempt it from paying the deposit if the

debtor can prove that it has sufficient assets to fund the cost of a

preliminary proceeding. 

5.9  Effect of Proceedings on Contracts 
During interim administration, parties who contracted with the

bankruptcy debtor may not revoke a continuing contractual

obligation. The interim bankruptcy trustee is under no obligation

to pay claims for taxes, contributions, and other public liabilities

resulting from continuing contractual obligations incurred in the

period after the filing of the petition. Such claims are bankruptcy

claims. The interim bankruptcy trustee is required to pay the claims

of the employees, and also the contributions based on the

employees’ labour, only if the employees are still employed.

Otherwise, the rights to wages for employment, and also the
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claims for contributions, do not terminate, but may be asserted as

bankruptcy claims only. The claims of the employees who are

employed by the interim bankruptcy trustee may be financed by

a loan. The interim bankruptcy trustee is required to pay other

claims resulting from permanent contractual relations only if a

separate agreement has been reached in connection therewith.

Otherwise, such claims are considered bankruptcy claims.

6.   ADDITIONAL FINANCE 

6.1   Obtainment of Additional Finance 
After the opening of a bankruptcy proceeding, a reorganisation

plan may be drafted that deviates from the provisions of law

governing the liquidation and distribution of the bankruptcy estate.

The plan shall include: (i) a description of how, when, and in what

amount the secured creditors and other classes of creditors will

be paid or otherwise compensated; (ii) conversion of claims of

creditors to equity in the debtor; (iii) creation of new debt by the

debtor and the types of assurances to be offered to each class of

creditors (iv) and new investors and how they will be paid in full

or protected from impairment that may result from the

implementation of the plan; (v) the degree to which the debtor’s

debt will be forgiven; (vi) the manner of compensation offered to

all classes and the difference in the distribution if the debtor is

liquidated; (vii) financial projections and the types of measures to

be undertaken to restore the profitability of the business of the

debtor; (viii) the manner of carrying out the reorganisation,

especially with reference to the organisational, management,

financial, technical measures, and the measures for reducing the

number of employees; (ix) sources of funds and the financial plan

for implementation of the bankruptcy plan, including increasing

the original equity and the debt, and also other measures

undertaken pursuant to this law. 

6.2  Repayment Priorities
The plan of reorganisation shall classify the parties into separate

classes when defining their rights. Under the plan, creditors with a

different legal status shall be classified in separate classes. The

following shall be distinguished:  a) creditors with a right to

separate recovery, if the plan affects their rights; b) creditors that

are not of lower priority; and c) each class of creditors of lower

priority, if their claims are not discharged pursuant to the law.

Creditors of the same legal status may be classified into classes

according to the similarity of their economic interests. The criteria

for classification should be stated in the plan. It is important to

note that the employees shall constitute a separate class if in their

capacity as creditors in the bankruptcy proceeding they claim sums

that are not negligible. Separate classes may be constituted for

the smaller creditors. 

7.    TAX LIABILITIES & STATE SUPPORT 

7.1    Tax Liabilities per Proceeding 
Pursuant to the laws of Bosnia and Herzegovina, limited liability

corporations and joint-stock corporations are liable with their

assets for their debts and the liability of the shareholders is limited

to the share capital that they have subscribed to. In other words,

a shareholder of a limited liability corporation and joint-stock

corporation is liable only against the relevant corporation and the

mentioned liability consists of payment of the subscribed share.

There are a few specific exceptions provided in applicable laws on

business corporations in relation to shareholders’ liability. It is

provided that the shareholder can be liable for the debts of the

company if it: (a) used the company to achieve personal goals

which are inconsistent with the goals of other members of the

company and the company as a whole; (b) manages the

company's assets as its own assets; (c) used the company for fraud

or to cause damage to its creditors; (d) affects the reducing of the

company's property for its benefit or the benefit of third parties,

or affects that the company assumes liability even though he knew

or should have known that the company is not or will not be able

to meet its obligations.

Moreover, the applicable tax legislation provides exceptions for

the liability of the management due to tax debts of the

corporation. In this regard, the officers and/or directors of a limited

liability corporation or joint-stock corporation are personally liable

with all their assets for all unpaid taxes, if the corporation had

financial means to pay taxes and they were not paid. 

7.2   Availability of State Aid
The Law on System of State Aid in Bosnia and Herzegovina does

not provide for a possibility for provision of state support for

distressed businesses. Therefore, under laws of Bosnia and

Herzegovina, state support is not available for insolvent

corporations.
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8.   ALTERNATIVE FORMS OF DEBT 
RECOVERY AND RESTRUCTURING 

8.1   Informal Rescue or Insolvency Proceedings
Not applicable.

8.2  Circumstances
Not applicable.

8.3  Reorganizing Approach
Please see Section 6.1.

8.4  Pre-packaged Plans
Not applicable.

9.     INTERNATIONAL ASPECTS 

9.1   Recognition of International Insolvency and
Rescue Procedures
Pursuant to the applicable legislation, foreign decision on the

opening of a bankruptcy proceeding shall be recognised if: (a) it

was made by a court, (i.e., an institution, according to the legal

framework of the FB&H), which has international jurisdiction; (b)

it is enforceable according to the legal framework of the state in

which it was made; and (c) its recognition would not be in

contradiction to the public structure of the FBiH.

The petition for the recognition of a foreign decision shall be

refused by the court if, in the event of an objection of a bankruptcy

debtor or any other participant in the proceedings, it ascertains

that the act which initiated the proceedings was not submitted to

the bankruptcy debtor in compliance with the law of the state in

which the decision was made and if his fundamental rights to take

part in that proceeding and to defend himself were infringed.

9.2  Applicable Legislation or Case Law 
The courts of the FBiH have the exclusive jurisdiction over the

implementation of the bankruptcy proceedings against bankruptcy

debtors whose center of business activity is in the area of FBiH. It

is presumed that the center of business operations of a bankruptcy

debtor is in the locality that he has entered as his center. If it is

proven that the center of business operations of a bankruptcy

debtor is located abroad, while the locality he has entered as his

center is within FBiH, the courts of the FBiH have exclusive

jurisdiction over the conduct of bankruptcy proceedings against

that bankruptcy debtor. İf, in accordance with the legal framework

of the country in which the center of business operations of the

debtor is located, the bankruptcy proceedings may not be opened

in that country on the basis of the center of business activity.

9.3  Cooperation in Concurrent Proceedings
The bankruptcy trustee of a bankruptcy proceeding opened in the

FBiH/RS and the bankruptcy trustee of the bankruptcy proceeding

opened in another state over the same bankruptcy debtor shall

cooperate with each other. They are under an obligation to present

each other with all legally allowed information that may be of

importance to the conduct of these proceedings. The bankruptcy

trustee of the main bankruptcy proceeding opened in the FBiH is

required to register a claim, registered in that procedure, in the

foreign bankruptcy procedure, too, if that is requested of him by a

creditor and if the creditor authorises him to do so.

9.4  International Treaties, Model Laws or EU
Legislation
There is no international treaty, model law or EU legislation to

which Bosnia and Herzegovina is a party to with respect to

insolvency and bankruptcy proceedings.

9.5  Special Procedures for Foreign Creditors in Local
Insolvency Proceedings
In any proceeding or action against a Bosnian and Herzegovinian

counterpart in the Bosnian courts, a foreign party, as a foreign

plaintiff, may be required to deposit security for court costs

(“cautio judicatum solvi”), unless (a) in the country in which the

plaintiff is a citizen, a citizen of Bosnia and Herzegovina is not

obliged to deposit security for court costs; (b) the plaintiff has an

asylum in Bosnia and Herzegovina; (c) the suit is related to the

plaintiff's claim from the employment in Bosnia and Herzegovina;

(d) it is related to marital disputes or disputes on determination

or adjudication of fatherhood or motherhood and legal

alimentation; (e) it is a bill of exchange, cheque guarantee claim,

counter claim or issuing of payment order.
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1.     INSOLVENCY

1.1    Definition of Insolvency
Under Bulgarian law, there are two possible legal grounds for

opening of a bankruptcy proceeding: insolvency and/or over-

indebtedness. A debtor shall be considered insolvent if it is unable

to perform a matured monetary obligation due under, or in

relation to, a commercial transaction(including its validity,

performance, non-performance, termination, invalidation or

dissolution, or a public law obligation to the state or municipalities

related to its commercial activity). Insolvency shall be presumed

where the debtor has failed to make payments to its creditors. The

fact that a debtor has paid, or is able to pay, partially or in full,

claims of certain creditors does not by itself mean that the debtor

is solvent.

Over-indebtedness is a reason for opening a bankruptcy

proceeding with respect to a limited liability company, a joint-

stock company, or a public partnership limited by shares in cases

where its assets are insufficient to cover its liabilities.

Bankruptcy is a universal compulsory execution procedure, which

shall be aimed at providing fair satisfaction of all known creditors

and opportunities for reorganisation of the debtor's enterprise.

1.2   Legal Framework
Bankruptcy proceedings in the Republic of Bulgaria are generally

governed by: 

• the Commerce Act, Part IV- Bankruptcy1 and 

• the Civil Procedure Code2.

Special law exists with respect to insolvency of banks - the Bank

Bankruptcy Act3. 

Specific provisions contained in other laws (such as the Insurance

Code, the Social Insurance Code, etc.) apply to insolvency

proceedings with respect to certain types of entities, which are

subject to special regulatory regimes, such as insurance companies,

additional social insurance funds, etc. The relevant general

provisions of the Commerce Act shall be also applicable where

such matters are not expressly regulated by the special law.

1.3   Main Actors
The main actors of the bankruptcy proceedings are: the bankruptcy

court, the bankruptcy trustee, the general meeting of creditors and

the debtor. The bankruptcy proceedings in Bulgaria are conducted

by the civil courts. The competent court is the district court at the

seat of management of the debtor. 

2.    INSOLVENCY PROCEEDINGS

2.1    Main Types
The formal procedure types provided for companies in financial

difficulties are listed below.

2.2  Grounds for Initiating each Proceeding
The first stage in the general insolvency procedure is the initiation

of bankruptcy proceedings. The initiation of bankruptcy

proceedings can be followed by:

-  recovery procedure; or

-  bankruptcy; or

- recovery procedure followed by bankruptcy (if the initially

accepted and approved recovery procedure fails).

The insolvency proceedings with respect to banks shall be opened

and carried out in compliance with the special provisions of the

Bank Bankruptcy Act. 

(a)     Opening of Bankruptcy Proceedings 

In order to open bankruptcy proceedings, the court has first to

establish the existence of the circumstances set out by the law (as

described above under Section 2.2). This court procedure is the
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first mandatory initial stage ofthe general insolvency procedure.

The procedure for the initiation of bankruptcy proceedings may

be initiated upon application in writing submitted to the court by

the debtor or by a creditor of the debtor under a commercial

transaction, or by the National Revenue Agency. The debtor is

obliged to file such an application within 30 days from the

occurrence of the insolvency or over-indebtedness. If the debtor

(or the person/s managing and representing the debtor) does not

file a petition for the initiation of insolvency proceedings within

30 days as of the suspension of payments, he would be subject to

criminal liability. The persons who are obliged by law to file such a

petition shall be also liable towards the corporations’s creditors

for damages caused by their delay to make the filing.

Based on the submitted petition, the bankruptcy court initiates

proceedings and issues a decision. By this decision, the court may

reject the petition if it is established that the conditions for the

initiation of bankruptcy proceedings are not exist, or even if they

exist, the debtor's financial difficulties are temporary and that the

debtor has sufficient assets to cover its obligations, safeguarding

the creditors' interests. In case the court establishes that the debtor

is insolvent or over-indebted, then it issues a decision for the

initiation of bankruptcy proceedings. This decision is subject to

announcement in the Commercial Register. 

The insolvency procedure with respect to banks with registered

address in the Republic of Bulgaria is regulated by the Bank

Bankruptcy Act. Bankruptcy proceedings against a bank shall be

initiated when the Bulgarian National Bank has revoked its licence

for carrying out banking activity on the grounds of insolvency. 

Pursuant to the Credit Institutions Act4 , the Bulgarian National

Bank shall mandatorily revoke a bank's licence on the grounds of

insolvency where the bank’s own capital is a negative value and

the conditions for restructuring as per the Recovery and

Restructuring of Credit Institutions and Investment Intermediaries

Act5  have not been fulfilled.

Bankruptcy proceedings shall be also opened against a bank in

liquidation proceedings where it has been established that the

bank is in a state of insolvency.

(b)    General Procedure 

If the court issues a decision for opening of bankruptcy

proceedings, the next stage is related to the optional possibility

for proposal of a reorganisation (recovery) plan, its acceptance by

the meeting of creditors and the approval of the plan by a decision

of the bankruptcy court. Such a plan may be proposed not later

than one month following the date of the announcement in the

Commercial Register of the court ruling on approval of the list of

creditors. If a reorganisation plan is not proposed within the term

prescribed by the law, or the plan proposed has not been accepted

and approved, the court declares the debtor bankrupt and

terminates its activity. This is the condition for entering into the

next stages of the bankruptcy procedure – liquidation of the assets

of the insolvent debtor and distribution of the proceeds from such

liquidation among the creditors. 

(c)     Direct Bankruptcy 

The court may declare the debtor bankrupt immediately with the

decision for opening of bankruptcy proceedings in the following

cases: 

(i)      where it is obvious that further continuance of the

commercial activity of the debtor could damage the

bankruptcy estate (in such an event a ruling for declaring

bankruptcy may be issued also at a later stage but before

expiry of the term for proposal of a reorganisation plan); or 

(ii)     where the available assets of the debtor is not sufficient for

covering the initial bankruptcy expenses and/or such

expenses are not prepaid by the debtor or a creditor. 

 In such cases, there is no possibility for proposal and acceptance

of a reorganisation plan. 

2.3  Formalities for Initiating each Proceeding

(a)     Petition for İnitiating the Proceeding

The lawsuit for opening of bankruptcy proceedings may be

initiated upon a petition in writing submitted to the court by the

debtor or by a creditor of the debtor under a commercial

transaction, or by the National Revenue Agency. 

Petition for opening of insolvency procedure, submitted by a

creditor
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Creditors must present with their petition evidence in writing and

indicate any other evidence for the debtor's insolvency. The

petition shall be examined by the court within fourteen days after

its submission in a closed court hearing summoning the debtor

and the petitioner. The court shall declare the case for adjudication

within three months following its institution. Before issuing the

decision for the initiation of bankruptcy proceedings, if so required

for the purposes of protecting the debtor’s property, upon a

creditor's request, or ex officio, the bankruptcy court may appoint

provisional bankruptcy trustee, and/or impose security measures. 

Petition for opening of insolvency procedure, submitted by the

debtor

If the application is submitted by the debtor, the following

attachments should be enclosed to it: (i) a copy of the most recent

annual financial statement and balance sheet at the date of

submission of the application, audited by a registered auditor (ii)

inventory and evaluation of assets and liabilities as of the date of

submission of the application; (iii) list of creditors, indicating their

addresses, types, amounts and securities of their receivables. The

application shall be examined immediately by the court in a closed

hearing. The application filed by the debtor shall be announced at

the Commercial Register. The purpose of this provision is to protect

the interests of the debtor’s creditors by providing publicity of the

insolvency application submitted by the debtor. The court shall

stay the proceedings if, by the date of issuing a decision, a creditor

files an application for initiation of bankruptcy proceedings.

(b)    Court Decision for the İnitiation of Bankruptcy Procedure 

In case the court establishes that the debtor is insolvent or over-

indebted, it shall grant a decision for the initiation of bankruptcy

proceedings. This decision must have, among others, the following

mandatory content: (i) determining the initial date of the

insolvency/ over-indebtedness; (ii) appointment of an interim

bankruptcy trustee; (iii) provision of security by means of imposing

attachment or other security measures. 

This decision is subject to announcement at the Commercial

Register. It may be appealed within seven days as of the date of

announcement but shall be enforced immediately.

The primary function of the interim bankruptcy trustee is to

prepare: (i) a list of the debtor’s creditors on the basis of the

debtor's commercial books, indicating also the amounts of their

claims; and (ii) a report in writing on the reasons for the insolvency,

the condition of the property and the measures taken to protect

it, as well as the possibilities for reorganisation of the enterprise.

The permanent bankruptcy trustee shall be appointed by decision

of the first meeting of creditors.

(c)     Approving the List of Receivables 

Following the announcement of the decision for the inititation of

bankruptcy proceedings in the Commercial Register, the creditors

are entitled to claim their receivables in writing before the

bankruptcy court within one month of the announcement. Based

on the claims submitted by creditors, the bankruptcy trustee shall

draft a list of the accepted claims and a list of the claims

submitted but not accepted. The debtor, or any creditor, may

challenge a claim, whether accepted or not by the bankruptcy

trustee, by filing an objection in writing within seven days from

the publication of the lists in the Commercial Register. These

objections shall be reviewed by the court in an open session. In

connection with that, the court shall issue a final and non-

appealable ruling for approval of the list of creditors by either

rejecting, or accepting the objections. 

As a general rule, only creditors whose receivables are included

in the list approved by the court shall have the right to participate

further in the procedure.

(d)    Recovery Procedure

If the debtor is not declared bankrupt directly with the decision

for opening of insolvency proceedings, a reorganisation plan may

be proposed within one month after the date the court decision

is announced in the Commercial Register. 

A reorganisation plan may provide for a deferral or rescheduling

of payments, a release from liability in full or in part, a

reorganisation of the enterprise, or undertaking other acts or

making other transactions.

The persons entitled to propose a reorganisation plan are: (i) the

debtor; (ii) the bankruptcy trustee; (iii) creditors holding at least

one-third of the secured claims; (iv) creditors holding at least one-

third of the unsecured claims; (v) shareholders who hold at least

one-third of the capital of the debtor company; (vi) an unlimited

liability partner; (vii) 20 per cent of the total number of the

debtor's employees. 
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The proposed reorganisation plan should have the following

mandatory content: (i) the extent of satisfaction of the approved

claims; (ii) the manner and time for payment to the creditors of

each class; (iii) the terms and conditions under which the partners

in a general or limited partnership are relieved from their

commitments in full or in part; (iv) the extent of satisfaction

received by each class of creditors as compared with what they

would have received in the event of distributing the assets under

the terms and procedures provided by law; (v) the guarantees

provided to each class of creditors in relation to the

implementation of the plan; (vi) the managerial, organisational,

legal, financial, technical, and other actions necessary for the

implementation of the plan; and (vii) the influence of the plan on

the employment of the debtor's employees.

The plan may envisage the sale of the entire enterprise or a

segregated part thereof, the manner and the terms of the sale, the

buyer, a debt-for-equity swap, novation, or performing other steps

or effecting other transactions. The reorganisation plan must be

approved by the general meeting of creditors, where each class of

creditor has to vote separately, as follows:

1.       Creditors with secured claims and creditors with a foreclosure

right;

2.      Creditors with receivables arising from employment

relations, which have occurred prior to the date of opening

of the insolvency proceedings;

3.      Public receivables of the state and municipalities which have

arisen prior to the date of opening of the insolvency

proceedings;

4.      Creditors with unsecured claims;

5.      Creditors whose receivables shall be satisfied only following

full satisfaction of all other receivables in the insolvency

proceedings.

The plan shall be approved by each class of creditors by a simple

majority of the amount of the claims of such class. Following this,

the plan is to be affirmed by the court provided that its content

and approval by the creditors meet all mandatory requirements

prescribed by the law. 

Following the approval and confirmation of the reorganisation plan

by the court, the debtor shall carry on its activities in accordance

with the terms of the plan and the insolvency proceedings shall be

terminated. If the debtor fails to observe the reorganisation plan,

then creditors with at least 15 per cent of the total amount of the

claims may request a renewal of the bankruptcy proceedings,

without the need to prove new insolvency or over-indebtedness.

No recovery procedure can be carried out with respect to banks

which are subject to insolvency proceedings.

(e)     Bankruptcy 

If no reorganisation plan has been proposed within the term

prescribed by the law; or the proposed reorganisation plan has

been rejected by the creditors, or has not been approved by the

court; or the bankruptcy procedure has been resumed due to a

breach of the accepted reorganisation plan, the court shall declare

the debtor bankrupt by issuing a decision, which is subject to

immediate execution. 

Upon the announcement of this decision in the Commercial

Register all assets of the bankrupt debtor shall be considered

frozen. These assets shall be inventoried, sealed and evaluated by

an independent evaluator in accordance with the decision of the

general meeting of creditors. Further to this procedure, the

bankruptcy trustee shall sell the debtor’s assets by auction, direct

negotiation or a combination of the two methods (the specific

methods shall be approved by the creditors). All proceeds obtained

from the sale shall be distributed in accordance with the ranking

of the creditors. 

Once all the assets have been sold, the bankruptcy trustee shall

prepare a final report and file it with the court. The court shall

convene a conclusive creditors' meeting in order to hear the report

of the bankruptcy trustee. Provided that all legal conditions are

met, the court shall issue a decision for closing the insolvency

procedure and for deregistering the company from the

Commercial Register.

(f)     Direct Bankruptcy Procedure

This procedure is applied in the following cases: (i) where it is

obvious that further continuance of the commercial activity of the

debtor could damage the bankruptcy estate; or (ii) where the

available property of the debtor is not sufficient for covering the

initial bankruptcy expenses and/or such expenses are not prepaid

by the debtor or a creditor. 

The main difference between the general insolvency procedure

and the direct bankruptcy procedure consists in the fact that the

latter involves the entry of the debtor in bankruptcy directly with

the decision for opening of bankruptcy proceedings or at a later
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stage but before the expiry of the statutory term for proposal of a

reorganisation plan. In such case, the debtor’s activity is terminated

and there is no option for proposing a reorganisation plan.

The direct bankruptcy procedure also applies in cases where the

available property of the debtor is not sufficient to cover the initial

bankruptcy expenses and/or such expenses are not prepaid by the

debtor or a creditor. In such case, the court declares the debtor

bankrupt and suspends the proceedings for a period of one year.

During this period, the suspended proceedings may be resumed

upon request of the debtor or a creditor, if the requesting party

can prove that sufficient property is available, or if such party

would deposit the required amount for prepayment of the initial

expenses. Otherwise, after the expiry of the one-year period, the

court shall close the proceedings and shall deregister the debtor

from the Commercial Register.

Specifics related to the banks bankruptcy procedure

Only the Bulgarian National Bank may file a petition for

initiation of bankruptcy proceedings against a bank. The court

shall consider the petition at an in camera sitting with

participation of a prosecutor. The Bulgarian National Bank, the

insolvent bank and the Bank Deposit Insurance Fund shall be

summoned for such session as well. Where the act of the

Bulgarian National Bank for revocation of the bank license due

to insolvency has entered into force, the court shall mandatorily

open bankruptcy proceedings against the bank. In the cases

where this act of the Bulgarian National Bank has not entered

into force due to a court appeal against such act, the court shall

suspend the proceedings until closure of the administrative legal

dispute. 

As of the date of the court decision for opening of bankruptcy

proceedings against a bank, only the bankruptcy trustee shall

have the right to manage and dispose of the rights included in

the bankruptcy estate. In this procedure, the bankruptcy trustee

shall be appointed and controlled by the Bank Deposit Insurance

Fund which is the body defending the interests of the creditors.

In a bank bankruptcy procedure, a meeting of the creditors shall

not be held and a recovery plan may not be proposed. Until the

appointment of a trustee by the Fund, the court shall appoint a

provisional trustee (also proposed by the Fund), which shall

represent the bank, manage its current activities and has the

other powers determined by the law.

There are special procedures related to preservation and

management of the bankruptcy estate, approving the list of

receivables and liquidation of assets. 

Specifics related to insurance companies and additional

pension insurance funds bankruptcy procedures

Bankruptcy proceedings against insurance companies or

additional pension insurance funds may be initiated only upon

request of the Financial Supervision Commission which has a role

similar to the one played by the Bulgarian National Bank with

respect to insolvent banks. The court shall open bankruptcy

proceedings provided the Commission’s resolution for withdrawal

of the insurance licence on the grounds of insolvency has entered

into force. In these proceedings, a meeting of the creditors shall

not be held and a reorganisation plan may not be proposed. The

general rules provided by the Commerce Act are applicable to

matters which are not expressly regulated by the special legal

provisions.

2.4  Ending the Formal Proceeding
A.      Process

According to the Commerce Act, the bankruptcy procedure shall

be terminated in the following cases: (i) successfully implemented

reorganisation plan; (ii) in case of bankruptcy, when all the assets

of the debtor have been liquidated and distributed; (iii) when the

existing debts have been covered even before all assets have been

liquidated; (iv) when a settlement agreement is concluded

between the debtor and the creditors confirmed by the court. In

all events, the proceedings shall be terminated by a court decision

which shall be announced at the Commercial Register and shall

be subject to appeal. Except for situations where the

reorganisation plan is executed successfully, the closing of the

insolvency procedures results in dissolution of the debtor

company.

B.      Cramming Down

The reorganisation plan may provide for reduction of the debts

of the insolvent corporation in full or in part. Such a plan has to

be adopted by the general meeting of creditors and confirmed by

the court provided that all legal conditions are met. Therefore, a

reorganisation plan providing for reduction of creditors’

receivables may be approved by the general meeting of creditors,

even if some creditors do not agree. For that purpose, all creditors

with voting rights shall vote separately in the following classes:
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i.        Creditors with secured claims;

ii.       Creditors with claims deriving from employment contractual

relations;

iii.      Public law claims of the state and the municipalities;

iv.      Creditors with unsecured claims;

v.       Creditors with claims deriving from: interest due after the

date of opening of the insolvency proceedings; credits

granted to the debtor by shareholders; gratuitous

transactions or from expenses accrued by creditors in relation

to their participation in bankruptcy proceedings.

The reorganisation plan shall be considered accepted if the

following conditions have been cumulatively met:

•        the plan is accepted by each separate class by a simple

majority of the amount of the claims of such class, and

•        the plan is accepted with the votes of the creditors with more

than half of the approved claims regardless of the classes

which they are distributed in.

If a reorganisation plan is approved by the meeting of creditors

and confirmed by the court with a final decision, the claims of the

creditors shall be transformed as provided for in the plan. This

transforming effect of the plan with regard to the creditors' claims

and securities remains unchanged even in cases where the

bankruptcy proceedings are resumed by the court on the grounds

of non-fulfilment of the reorganisation plan by the debtor. 

3.    RIGHTS OF CREDITORS 

3.1   Claw-back Actions
As a general rule, legal transactions undertaken prior to the

opening of the bankruptcy proceedings, that are detrimental to

the uniform satisfaction of the creditors, may be declared invalid

with respect to the bankruptcy creditors. Any challengeable

transactions must be invalidated by the court upon a claim by the

bankruptcy trustee or (in case the trustee fails to file a claim) of

any of the bankruptcy creditors. Such a claim must be filed not

later than one year after the date of opening of the insolvency

proceedings (or the date of resuming opened insolvency

proceedings if the same has been suspended).

Voidable transactions and hardening periods

The following transactions may be challenged in insolvency

proceedings:

(i)      performance of a monetary obligation prior to its maturity,

if made within one year prior to the date of filing the petition

for opening of insolvency proceedings, or, respectively, two

years, if the creditor knew that the debtor was insolvent/over-

indebted (it is presumed that the creditor was aware of the

debtor’s insolvency/over-indebtedness if the debtor and the

creditor are related parties or if the creditor was aware of, or

was in a position to be aware of, circumstances based on

which he could reasonably assume the existence of

insolvency/over-indebtedness of the debtor);

(ii)     performance of a due monetary obligation of the debtor if

made within six months prior to the date of filing the petition

for opening of insolvency proceedings, or, respectively, one

year, if the creditor knew that the debtor was insolvent/over-

indebted;

(iii)    creation of a mortgage or a pledge to secure receivables from

the insolvent debtor, which were previously unsecured.

The invalidation provisions described above do not apply if:

•         in the case of (i) or (ii) above, if the payment falls within the

ordinary course of business of the insolvent debtor and (a) is

made in accordance with the agreement between the insolvent

debtor and its counterparty and either simultaneously with the

provision to the insolvent debtor of goods or services of equal

value, or within 30 days after the due date of the payment, or

(b) after payment is made, the creditor has provided to the

debtor goods or services of equal value;

•         in the case of (iii) above, if (a) the security was provided prior

to, or simultaneously with, the granting of the loan to the

insolvent debtor, or (b) the security replaced another security

in rem, which was not subject to invalidation pursuant to the

respective insolvency provisions or (c) was provided to secure

a loan granted for the purposes of acquisition of the secured

asset.

Pursuant to the Commerce Act, certain transactions concluded by

the insolvent debtor within certain periods of time prior to the date

of filing the petition for opening of the insolvency proceedings may

be also invalidated upon a petition of the trustee, or, if the trustee

fails to file such a petition – by a creditor in the insolvency

proceedings. These are: 

(i)      transactions for no consideration (excluding ordinary

donation), concluded with a related party to the insolvent

debtor within a period of three years prior to the date of filing

the petition for opening of the bankruptcy proceedings;
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(ii)     transactions for no consideration concluded by the insolvent

debtor within a period of two years prior to the date of filing

the petition for opening of the bankruptcy proceedings;

(iii)    undervalued transaction, made within a period of two years

prior to the date of filing the petition for opening of the

bankruptcy proceedings, but not earlier than the initial date

of insolvency/over-indebtedness;

(iv)    creation of a pledge or mortgage or granting a personal

guarantee to secure third-party obligations made within a

period of one year prior to the date of filing the petition for

opening of the insolvency proceedings, but not earlier than

the initial date of insolvency/ over-indebtedness; 

(v)     creation of a pledge or mortgage or granting a personal

guarantee to secure third-party obligations made in favour

of a creditor who is a related party to the insolvent debtor

within a period of two years prior to the date of filing the

petition for opening of the insolvency proceedings, or 

(vi)    any transaction, which is harmful to the creditors and is

concluded with a related party to the insolvent debtor within

a period of two years prior to the date of filing the petition

for opening of the insolvency proceedings. 

The Commerce Act expressly states that the invalidity of any

voidable transactions shall not affect any rights, which third parties

acting in good faith have acquired against consideration prior to

the date of registration of the invalidation claim.

It should be noted, however, that financial collateral established

over assets of the debtor in accordance with the Financial

Collateral Agreements Act prior to the date of the initiation of

the insolvency proceedings, shall not be affected from the above

provisions (i.e. it shall be valid notwithstanding the time period

when it was created).

3.2  Claiming Debts
Creditors whose receivables have arisen prior to the opening of

the bankruptcy procedure must submit their receivables within

a period of one month after the announcement in the

Commercial Register of the court decision for opening of

bankruptcy proceedings. Creditors may also submit their

receivables after this deadline but not later than two months

after the announcement of the court decision. However, in the

second case, creditors are not entitled to challenge other

creditor’s claims already accepted, or a distribution which has

been made, and they shall be satisfied with the balance if the

proceeds from the liquidated assets that have been already

distributed. 

Each creditor shall indicate the grounds and the amount of its

receivables, privileges and security, and shall submit evidence in

writing. Based on the claims submitted by creditors, the

bankruptcy trustee shall draft a list of the accepted claims and a

list of the claims submitted but not accepted. The debtor or any

creditor may challenge a claim, whether accepted or not by the

bankruptcy trustee, by filing an objection in writing within seven

days from the publication of the lists in the Commercial Register.

These objections shall be reviewed by the court in an open session.

In connection with that, the court shall issue a final and non-

appealable ruling for approval of the list of creditors by either

rejecting, or accepting the objections. The ruling of the court

approving the final list of creditors is subject to announcement in

the Commercial Register. Creditors whose claims are not included

in the approved list may file separate lawsuits for establishment

of the existence of their receivables within seven days as of the

announcement of the court ruling. Such a separate lawsuit may

also be filed by creditors or by the debtor against a creditor with

an accepted receivable for establishment of the non-existence of

such receivable. 

As a general rule, creditors that are not included in the list of

receivables approved by the court shall not participate in the

insolvency proceedings (e.g., shall not vote in the creditors’

meeting, shall not participate in the distribution of the assets

included in the bankruptcy estate). However, if such creditors have

filed separate lawsuits for establishment of the existence of their

receivables: 

(i)      the court may give them the right to vote in the general

meeting of creditors; and 

(ii)    the reorganisation plan, respectively in the distribution of

assets, shall mandatorily contain provisions for satisfaction

of such claims in case they are ascertained by a final court

decision. 

3.3  Rights of Secured and Unsecured Creditors
Creditors (secured or unsecured) have the following main rights

in the course of the bankruptcy proceedings:

3.3.1 Participation in the General Meeting of Creditors 
The general meeting of creditors consists of all creditors whose

claims are included in the list of accepted claims approved by the
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court. During the decision-making process, each creditor (secured

or unsecured) shall be entitled to a number of votes which is equal

to the proportional share of his claim in the total amount of

accepted claims. 

The only exception from this rule concerns the approval of a

reorganisation plan where creditors vote in separate classes (as

specified in Section 2.4 B above) and the secured creditors form a

separate class.

The court shall convene the meeting of creditors at the request of

the debtor, the bankruptcy trustee, creditors' committee or

creditors holding one-fifth of the amount of accepted claims.

The general meeting of creditors has the following main powers:

•        to nominate a permanent bankruptcy trustee and to decide

on his/her release or replacement, as well as his/her

remuneration;

•         to appoint a creditors' committee which is an optional body

entitled to assist and supervise the activities of the bankruptcy

trustee with respect to the property management; 

•         to determine the procedure and the method of realisation of

the debtor's assets, the method terms and conditions for

property evaluation, the selection of evaluators and their

remuneration.

3.3.2 Recovery of the Creditor’s Receivables from the

Bankruptcy Estate

The payment of debts shall be made either in accordance with the

reorganisation plan, or pursuant to the rules applicable to the

liquidation of assets during bankruptcy (as detailed in Section 4

below).

3.4  Ranking of Claims
The claims of the creditors are ranked in several categories.

The order of priority depends on the type of creditors which are

classified in 12 groups as follows:

1)      Claims secured by a pledge or mortgage or distraint or

injunction registered in accordance with the Registered

Pledges Act. Such claims are satisfied from the proceeds from

the sale of the secured assets; 

2)      Claims with regard to which a retention right is exercised. Such

claims are satisfied out of the value of the retained property;

3)      Bankruptcy costs;

4)      Employees’ claims arisen before the date of opening of the

bankruptcy proceedings;

5)      Support due by the debtor to third persons by law;

6)      Public law claims of the state and the municipalities;

7)      Claims which have arisen after the date of opening of the

bankruptcy proceedings and have not been paid when due;

8)      Any remaining unsecured claims that may have occurred prior

to the date of opening the bankruptcy proceedings;

9)      Interest on unsecured claims, due after the date of opening

the bankruptcy proceedings;

10)    Credits granted to the debtor by shareholders;

11)    Claims arising from gratuitous transactions;

12)    Expenses accrued by creditors in relation to their participation

in bankruptcy proceedings.

All creditors in one category must be satisfied before creditors in

the next category are paid. If the remaining money is not sufficient

to cover all receivables from one category, it shall be distributed

between the creditors in this category in proportion to their

receivables. 

The claims of creditors in bank insolvency procedures are ranked

as follows:

1.       Claims secured by a pledge or mortgage - out of the amount

received from the disposal of the collateral;

2.      Claims for which a lien is exercised - out of the value of the

retained real estate;

3.      Expenses related to the bankruptcy, as well as expenses of the

Bulgarian National Bank, the Ministry of Finance, the Banks

Restructuring Fund and the Investment Intermediaries

Restructuring Fund made in relation to restructuring activities

under the Recovery and Restructuring of Credit Institutions

and Investment Intermediaries Act; 

4.      Claims for which the Fund has subrogated itself; 

5.      Claims of depositors who are individual, micro, small or

medium enterprises for the part which is not covered by the

deposit insurance system; 

6.      Claims of other depositors which are not covered by the

deposit insurance system;

7.       Claims of supplementary pension insurance funds; 

8.      Claims of the banks;

9.      Current installments due to the State Social Security having

arisen up to one year prior to the date of the judgement on

initiation of bankruptcy proceedings, as well as claims arising

from employment relations having arisen up to one year prior

to the date of the judgement on initiation of bankruptcy

proceedings;
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10.    Current public legal claims of the state and the municipalities,

such as taxes, customs duties, fees and others, and claims

having arisen up to one year prior to the date of the judgement

on initiation of bankruptcy proceedings;

11.     All other claims;

12.    Claims for legal or contractual interest on unsecured claim,

due after the date of the court ruling for opening of the

insolvency proceedings;

13.    Claims from gratuitous transactions.

3.5  Debt Set-off – Before and After Bankruptcy
Pursuant to Bulgarian law, the initiation of the insolvency

proceedings does not hinder the creditors’ right to set off their

claims against claims of the debtor, if all the legal requirements

for set-off are met. The set-off is therefore considered as an

exception to the general rule pursuant to which the opening of the

insolvency proceedings has the effect of an automatic stay on all

judicial court proceedings and enforcement procedures aimed at

realisation of the creditors' rights.

In order for a legal set-off to take effect, the following conditions

must be met at the time of the opening of the insolvency

procedure: (i) the claims to be reversibly directed to each other;

(ii) the claims to be of the same type; (iii) the claims to be certain,

liquid and due. In such case, the set-off shall be effected by a

statement of the creditor addressed to the bankruptcy trustee. 

However, the set off may be declared invalid with respect to the

bankruptcy creditors, provided the creditor has acquired the

receivable and the obligation to the debtor prior to the date of

opening of bankruptcy proceedings, but he knew as of the time of

acquiring the receivable or obligation that insolvency or over-

indebtedness, as the case may be, has occurred, or that a petition

for opening of bankruptcy proceedings has been filed.

A set-off effected by the debtor after the initial date of insolvency

or over-indebtedness, but not earlier than one year prior to the

date of filing the petition for opening of insolvency proceedings,

shall be invalid with respect to the bankruptcy creditors, except

for the part that the creditor may have acquired from distribution

of assets, regardless of the time of occurrence of both reversibly

directed obligations.

3.6  Interest
Upon the initiaiton of bankruptcy proceedings, interests on the

claims of creditors continue to accrue. However, any receivables

for interest arising from unsecured receivable and due after the

date of opening of the insolvency proceedings shall be satisfied

only following full satisfaction of all receivables of any other

creditors.

3.7   Other Mechanisms to Secure or Recover Unpaid
Debts
The initiaiton of insolvency proceedings suspends any individual

actions for recovery of receivables against the debtor, and any

payment of such receivables made after the date of opening of the

bankruptcy proceedings is considered null and void ex lege. Thus,

any alternative mechanism for recovering of unpaid debts outside 

the insolvency procedure shall not be valid.

Nevertheless, the following mechanisms may be used by the

creditors in order to secure their receivables outside the insolvency

procedure: (i) establishing securities (such as registered pledge,

mortgage, etc.) or financial collateral; (ii) execution of sale and

purchase agreements with title retention, pending payment of the

purchase price – in such case the relevant assets are excluded from

the estate of the debtor and the seller may retrieve such goods

without having to compete with other creditors in the insolvency

proceedings; (iii) obtaining personal guarantees or security from

third parties– in such cases, the creditors may receive payment

from the third party who is jointly liable with the debtor, or enforce

their rights with respect to such security. 

4.    LIABILITY

4.1   Director Liabilities for Trading Distressed
Company
The management board members must perform their duties with

the care of a prudent businessman and in the interest of the

company and of all shareholders.  The directors shall be jointly and

severally liable towards the company for any damages caused

through a fault of theirs. 

Some specific provisions regarding directors liabilities are as

follows:

The directors shall deposit a guarantee for their management of

the company’s affairs in an amount determined by the

shareholder/s, but not less than their three–month’s gross

remuneration. The guarantee may be in the form of shares or

debentures deposited with the company.
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Board members shall be obliged to notify in writing the Board of

Directors, or the Management Board (in cases of a two-tier

management system of the joint stock company) when they, or

parties related to them, are entering into a contract with the

company that goes beyond its usual business or materially deviates

from the market terms. Such contracts shall be executed only

following decision of the Board of Directors, or the Management

Board, as the case may be. Any transaction concluded in violation

of this rule shall be valid, but the director who concluded it, having

known or having been able to know that such a decision is not in

place, shall be liable towards the company for any damages.

Shareholders holding at least 10 per cent of the company's share

capital may bring a claim demanding that members of the board

of directors (or the supervisory board, or the management board,

as the case may be) be held liable for damages caused to the

company.

4.2  Liabilities for an Insolvent Company's Debts
All property rights of the debtor as at the date of opening of

bankruptcy proceedings and after this date, shall constitute the

bankruptcy estate. All obligations of the debtor in cash or in kind

shall be considered due as of the date of the court ruling for

declaring the debtor bankrupt. Obligations in kind shall be

converted into obligations in cash at the respective market value

at the date of the decision for opening of bankruptcy proceedings.

4.3  Criminal Liabilities
In the event of non-compliance with specific compulsory provisions

of the Commerce Act, the perpetrators may be subject to criminal

liability under the Bulgarian Criminal Code (Chapter VI, Section IA,

Crimes Against Creditors).

(a)    Failure to Declare Bankruptcy 

Failure of the legal representative of an insolvent corporation to

request from the court the initiaiton of insolvency proceedings

within 30 days following the suspension of payments represents a

criminal offence and is sanctioned by imprisonment for up to three

years or by a fine in the amount of up to BGN 5,000.

(b)    Deliberate Bankruptcy

A legal representative of a company who, following the opening of

insolvency proceedings:

•        Conceals, destroys, damages or transfers gratuitously assets

that may be used to satisfy its creditors;

•        Transfers assets which may be used to satisfy its creditors

where what has been given away considerably exceeds what

has been received and has been carried out in contradiction

with the ordinary course of business;

•        Remits or conceals any of its receivables;

•        Admits, or assumes, or fulfils, a non-existent obligation;

•        Gets a loan knowing that the company is unable to repay it;

•        Supplies on credit assets that are in its possession in a manner

contradicting the usual course of business;

•        Satisfies in violation of the law only one or several creditors 

or secures them in the prejudice of all remaining creditors;

•        Destroys, conceals or alters the company’s trade books or

documents, or keeps them in violation of the law in a manner

obstructing the ascertainment of the assets and liabilities of

his business or activity,

and as a result of these acts considerable damages have been

inflicted, shall be punished for deliberate bankruptcy by

imprisonment for up to three years, and, in case of inflicted

damages in particularly large proportions, by imprisonment for

three to up to 15 years. 

(c)    Imprudent Bankruptcy

A person, who manages or represents a company who:

•        Has not conducted business with the care of a prudent

businessman, or has taken part in apparently risky transactions

that are not within the sphere of the usual business;

•        Has incurred personal, family or other expenses apparently

untypical of and not related to the scope of business, and

incompatible with its property status;

•        Has failed to set up an annual financial statement and a

balance sheet though under the obligation to do so, or has set

up an incorrect annual financial statement and a balance

sheet; 

and, as a consequence, the company has been declared insolvent

and this has caused damages to its creditors, shall be punished for

imprudent bankruptcy by imprisonment for up to two years. 

(d)    Embezzlement 

An official (which includes a legal representative of a company)

who appropriates from another person sums of money, objects or

other valuables, deposited with him in this capacity, or entrusted

to him for safekeeping and management, and disposes of them in

his/her own interest, or in the personal interest of another, shall be

punished for embezzlement by an official, by imprisonment for up

to eight years, and the court may also rule confiscation of up to a
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half of the culprit's property and prohibition of certain rights. In

case the embezzlement has had particularly serious consequences,

the sanction is imprisonment from three to 15 years.

5.    EFFECTS OF INSOLVENCY ON INSOLVENT

5.1    Acceleration of Maturity of the Insolvent’s Debts
The opening of the general insolvency procedure does not result in

acceleration of the maturity of the insolvent’s debts. However, the

court decision for declaration of bankruptcy (issued either during

the general insolvency procedure, or simultaneously with the

opening of the bankruptcy proceedings under the direct bankruptcy

procedure) shall make all cash or in-kind obligations of the debtor

due as of the date of declaration of bankruptcy. 

Obligations in kind shall be transformed into obligations in cash at

the respective market value at the date of the decision for opening

of the bankruptcy proceedings.

5.2   Effects of the Proceedings on Assets of the
Insolvent
Following the court decision for initiation of insolvency proceedings,

if the debtor is not declared bankrupt with the same decision, the

insolvent company may continue its day-to-day business, however

under the supervision of the bankruptcy trustee. In such case, the

debtor may conclude new transactions only with the preliminary

approval of the trustee, and in compliance with the measures,

determined by the court decision for opening of the bankruptcy

proceedings. If the debtor’s rights to manage the corporation and

dispose of its assets havе been suspended by the court, such

management and disposal shall be carried out by the bankruptcy

trustee. 

As of the date of announcement of the court decision for initiation

of bankruptcy proceedings in the Commercial Register, the

performance of any obligations by third parties towards the debtor

shall be accepted by the bankruptcy trustee.

The following acts shall be considered null and void with respect to

the bankruptcy creditors, if affected after the date of initiation of

the bankruptcy proceedings and not in compliance with the

procedure established by the law:

•        Performance of an obligation that has occurred prior to the

date of the opening of the bankruptcy proceedings;

•        Pledging or mortgaging rights or assets included in the

bankruptcy estate;

•        Transactions with rights or assets included in the bankruptcy

estate. 

With the decision for declaring the debtor bankrupt (whether

pursuant to the direct bankruptcy procedure or as part of the

general procedure), the court shall impose a general attachment

on the debtor's assets and shall terminate the powers of the

debtor's legal representatives. By this decision, the court also

deprives the debtor of the right to manage and dispose of its

assets and institutes liquidation of the bankruptcy estate assets,

and distribution of the cash according to the procedures

established by the Commerce Act.

5.3  Outgrowth of the Legal Proceedings 
In principle, all creditors are called to satisfy their claims within

the insolvency proceeding and under the rules thereof. Therefore,

no other new proceedings can be initiated against a debtor after

the opening of the bankruptcy proceedings.

Upon the initiation of bankruptcy proceedings all court,

arbitration and enforcement proceedings under civil and

commercial cases against the bankruptcy debtor, with the

exception of any labour disputes on pecuniary claims, shall be

suspended. The suspended proceedings shall be terminated,

provided the claims of the respective creditors are included in the

approved list of receivables. If the respective claim is not included

in the approved list of creditors, the suspended proceedings shall

be resumed and continue with the participation of the bankruptcy

trustee. 

5.4  Circumstances for Continuing Business
The Commerce Act, in principle, allows the debtor to continue its

current activities after opening of the bankruptcy proceedings,

but under the supervision of the bankruptcy trustee. The court

may deprive the debtor of the right to manage and dispose of its

assets and to grant this right to the bankruptcy trustee, should it

establish that the debtor may jeopardise the interests of creditors

by its actions.

With the decision for declaring the debtor bankrupt, the

commercial activity of the debtor is terminated and the entire

activity of the court and the bankruptcy trustee is directed

towards liquidation of its assets.
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5.5   Authority to Supervise or Carry On
The bankruptcy trustee is the legal representative of the

bankruptcy debtor. He supervises the debtor's activity in case of

continuing business. If the debtor’s right to manage the company

has been suspended by the court, the management of the

company shall be performed by the bankruptcy trustee. The

bankruptcy trustee is also responsible for:

•        Keeping and maintaining the accounting books and business

correspondence of the enterprise;

•        Identifying and establishing the debtor's property;

•        Filing requests for terminating agreements to which the

debtor is a party under the terms and conditions set forth by

law;

•        Participating in the court proceedings of the debtor's

enterprise and bringing lawsuits on his behalf;

•        Disposing of the funds in the debtor's bank accounts with the

permission of the court when this becomes necessary in

connection with the management of the property and its

preservation;

•        Liquidating the property from the bankruptcy estate.

The bankruptcy trustee shall submit reports on the performance

of his obligations to the court and the committee of creditors on

a monthly basis or immediately, upon request.

The general meeting of creditors shall hear the report of the

bankruptcy trustee on his activities and may appoint a creditors'

committee consisting of not less than three and not more than nine

members. The function of this body is to assist and supervise the

activities of the trustee with respect to the property management,

and to inspect the accounting books and cash availabilities. The

general meeting of creditors is also competent to determine the

procedure and the method of cashing the debtor's property, the

method and terms and conditions for property evaluation, the

selection of evaluators and their remuneration. 

In case a reorganisation plan is accepted by the general meeting of

creditors and confirmed by the court with a final decision, the

insolvency procedure shall be terminated. In such event the powers

of the bankruptcy trustee shall be also terminated and he shall not

be entitled to supervise the compliance of the debtor’s activity with

the approved plan. In order to ensure such compliance, the

Commerce Act provides that the reorganisation plan may provide

for the appointment of a supervisory body to exercise control over

the debtor's activity for the period during which the reorganisation

plan is in effect, or for a shorter time period. 

The supervisory body may consist of one or more members and its

basic function is to control the implementation of the

reorganisation plan by the debtor. The Commerce Act enumerates

a number of activities which cannot be undertaken by the debtor

without the prior consent of the supervisory body, such as: winding

down or transfer of the debtor’s enterprise or parts of it; property

transactions beyond the customary acts or transactions related to

the ordinary business operations of the debtor; any material change

in the business activity of the debtor, etc. 

At the request of a creditor, the supervisory body or the debtor, for

the purposes of retaining the debtor’s property and ensuring the

implementation of the reorganisation plan, the court may

determine the property which the debtor may dispose of only upon

permission of the supervisory body, and if the latter does not exist,

with the permission of the court.

5.6   Restrictions
Pursuant to the Public Procurement Act, a bankrupt corporation

may not participate in public tenders. The public authority may

exclude from the public procurement procedure any applicant or

participant if a bankruptcy procedure has been initiated against this

company. There are also a number of other restrictions in the

applicable law prohibiting licensing of companies which are subject

to insolvency proceedings, for various activities – media, electronic

communications, etc.

5.7   Effect of Proceedings on Directors, Shareholders,
Employees
(a)    Directors

If a bankruptcy procedure is opened, the management body may

continue the management of the company under the supervision

of the bankruptcy trustee. It may conclude new transactions with

the preliminary approval of the bankruptcy trustee only. 

The court may deprive the directors of the right to manage and

dispose of the assets of the company and to grant this right to the

bankruptcy trustee, should it establish that by their actions the

directors jeopardise the creditors interests. If a company is declared

bankrupt and unsatisfied creditors remain, the persons who have

been directors of the bankrupt debtor in the last two years

preceding the date of the decision for declaring bankruptcy shall

have no right to be members of the boards of joint stock companies

or managers of limited liability companies. 
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(b)    Shareholders

Following the initiation of a bankruptcy procedure, shareholders

who hold at least one-third of the capital of the debtor company

are entitled to propose a reorganisation plan. 

(c)    Employees

Pursuant to the Commerce Act, the bankruptcy proceedings shall

take into consideration the interests of the creditors, the debtor

and its employees.

After the initiation of the insolvency proceedings, in the course of

preparing the list of creditors, the claims of employees arising from

labour contracts with the debtor shall be entered ex officio by the

bankruptcy trustee in the list of accepted claims. Twenty per cent

of the total number of the debtor’s employees are entitled to

propose a reorganisation plan. If the corporation is declared

bankrupt, upon distribution of the liquidated assets of the debtor,

any employment claims shall be satisfied immediately after

satisfaction of secured claims and bankruptcy costs.

5.8  Financing the Proceedings
Upon initiation of bankruptcy proceedings any expenses shall be

collected from the bankruptcy estate. Such bankruptcy costs may

include: state fee for the insolvency proceedings; remuneration of

the bankruptcy trustee; payables to the employees, in case of

debtor's continuing business; expenses on replenishing, managing,

assessing, and distributing the bankruptcy estate.

When the available property of the debtor does not suffice to cover

the initial expenses, the court may determine an amount that shall

be prepaid within a time limit set by the court by any creditor, for

the purpose of instituting the bankruptcy procedure. If the expenses

are not paid within the prescribed term, the court shall declare the

debtor bankrupt and shall close the proceedings. Suspended

bankruptcy proceedings can be resumed within one year from the

announcement of the court ruling, upon request of the debtor or a

creditor, if the requesting party can prove that sufficient property

is available, or if the said party would deposit the required amount

for prepayment of the initial expenses. Otherwise, the court shall

terminate the bankruptcy proceedings and shall order the deletion

of the debtor from the Commercial Register.

5.9  Effect of Proceedings on Contracts
The bankruptcy trustee may terminate any contract to which the

debtor is a party, provided it has not been performed fully or in

part. For that purpose, the trustee shall send a 15 days advance

notice for termination of the contract. Upon request of the other

party, the bankruptcy trustee must respond within 15 days

whether he would keep the contract in effect or terminate it.

Should there be no response; the contract shall be considered

terminated. Upon termination of contract, the other party shall

be entitled to compensation for any damages incurred.

Keeping a contract under which the debtor is obliged to effect

regular payments shall not bind the bankruptcy trustee to effect

payments that have been overdue prior to the date of the decision

on opening of bankruptcy proceedings. Declaring the debtor

bankrupt will be result in termination of all agreements.

6.    ADDITIONAL FINANCE

6.1   Obtainment of Additional Financing
A corporation against which bankruptcy procedure is opened can

obtain additional finance but in practice it may experience

difficulties in getting credits, given that financial institutions are

very reluctant to granting funds to debtors under insolvency

proceeding. 

6.2  Repayment Priorities
In case the insolvent debtor does obtain financing during the

insolvency procedures, claims of such creditors shall take

precedence over unsecured claims in the general reimbursement.

7.     TAX LIABILITIES & STATE SUPPORT

7.1    Tax Liabilities per Proceeding
The Commerce Act provides the following special rules in respect

of public claims in the insolvency procedure:

•        In cases of petition for opening of bankruptcy proceedings

submitted by the debtor or by a creditor, the National

Revenue Agency must be notified before the petition is

submitted to the court;

•        Failure of the debtor to pay a public law obligation to the

state or municipalities related to its commercial activity is

one of the legal grounds for opening of bankruptcy

proceedings;
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•        After opening of the bankruptcy proceedings, in the course

of preparing the list of creditors, any public law claim

established by an act which has come into effect, shall be

entered ex officio by the bankruptcy trustee in the list of

accepted claims;

•        During the phase of distribution of the proceeds, public law

claims of the state and the municipalities are ranked after

secured claims, insolvency procedure expenses and

employees’ claims but before unsecured claims.

7.2   Availability of State Aid
State aid in Bulgaria is subject to the EU legislation requirements

on competition and state aid and the local State Aids Act. As such,

the possibility for insolvent companies to be supported by the

state cannot be excluded in all cases. However, any scheme or

intervention of the state aimed at rescuing corporations in financial

distress must comply with the relevant EU legislation provisions

and, in principle, must be authorised by the competent authority. 

8.    ALTERNATIVE FORMS OF DEBT RECOVERY
AND RESTRUCTURING

8.1   Informal Rescue or Insolvency Proceedings 
A financial restructuring may also be conducted in an informal way

before opening of the insolvency proceedings provided that there

is an agreement between the debtor and its creditors. There are

no formal requirements with respect to such agreements and the

general rules of Bulgarian law applicable to contacts and

contractual obligations shall apply. Such an agreement would be

binding only upon those creditors who are party to it and would

not be binding on other creditors. 

As of 14 August 2015 the Recovery and Restructuring of Credit

Institutions and Investment Intermediaries Act has entered into

effect providing for special recovery and restructuring procedures

(outside insolvency) for banks and investment brokers.

The Commerce Act further provides for the possibility at any stage

of the insolvency proceedings a settlement agreement for

payment of the monetary obligations to be concluded between

the debtor and all creditors with accepted claims. In such case the

debtor shall not be represented by the bankruptcy trustee.

Provided that the concluded agreement satisfies the requirements

of the law, the court shall issue a ruling for termination of the

bankruptcy proceedings. 

8.2  Circumstances
In case there are pending declaratory claims for establishment of

non-existence of accepted receivables of creditors (see Section 3.2),

the bankruptcy court shall refuse to acknowledge the out-of-court

settlement and shall terminate the proceedings.

8.3  Reorganizing Approach 
Not applicable.

8.4  Pre-packaged Plans
Not applicable.

9.    INTERNATIONAL ASPECTS

9.1   Recognition of International Insolvency and
Rescue Proceedings
In general, the relevant courts in the Republic of Bulgaria shall

recognise a foreign court ruling of bankruptcy, provided it is taken

by an authority of the state where the debtor's registered main

office is located. A bankruptcy trustee appointed by a foreign

court ruling shall have the powers envisaged in the state where

the bankruptcy proceedings are initiated, provided they do not

contradict the public order rules of the Republic of Bulgaria.

9.2  Applicable Legislation or Case Law 
The international private law aspects regarding insolvency are

primarily regulated by Regulation (EU) 2015/848 of the European

Parliament and of the Council of 20 May 2015 on insolvency

proceedings (recast) (the “European Insolvency Regulation”)

which establishes a common framework for insolvency

proceedings in the EU. The basic rule under the European

Insolvency Regulation is that the competent court to initiate

insolvency proceedings is the court of the EU member state

within the territory of which the centre of a debtor’s main

interests is situated. In the case of a corporation or legal person,

the place of the registered office shall be presumed to be the

centre of its main interests in the absence of proof to the contrary.

Secondary insolvency proceedings may be initiated subsequently

in another EU country if the debtor has an establishment in its

territory. 
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Pursuant to the European Insolvency Regulation, the law of the EU

country in which insolvency proceedings are initiated determines

the terms and conditions of the proceedings in respect of all

aspects including the opening, conducting and closing of the

proceedings. Consequently, decisions of the court competent to

rule in the main proceedings are recognised in all member states. 

Secondary proceedings may concern only assets of the debtor

located in the member states where such proceedings take place

and the insolvency of the debtor may not be examined.

9.3  Cooperation in Concurrent Proceedings
Both the European Insolvency Regulation and the Commerce Act

provide for the cooperation of Bulgarian and foreign courts and

other parties involved in the insolvency proceedings.

At the request of a debtor, a bankruptcy trustee appointed by

foreign court or a creditor, a Bulgarian court can institute

secondary bankruptcy proceedings concerning a debtor who has

been declared bankrupt by a foreign court, provided he has

substantial property within the territory of the Republic of Bulgaria.

Such a court ruling shall have effect only with respect to the assets

of the debtor situated on the territory of Republic of Bulgaria. 

A claw-back action lodged by the bankruptcy trustee with respect

to the main or secondary bankruptcy proceedings shall be deemed

to apply to both.

A reorganisation plan can be approved in the secondary

bankruptcy proceedings only with the consent of the bankruptcy

trustee in the main bankruptcy proceedings.

9.4  International Treaties, Model Laws or EU
Legislation
Please refer to the answer in Section 9.2 above.

9.5  Special Procedures for Foreign Creditors in Local
Insolvency Proceedings
The Commerce Act explicitly provides that foreign creditors shall

have equal rights with domestic creditors in bankruptcy

proceedings.
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1.     INSOLVENCY

1.1    Definition of Insolvency
Under Croatian Law, insolvency is one of the two reasons for

opening a bankruptcy proceeding. The other reason is overdebtness1

A debtor shall be considered insolvent if it is not able to pay its

monetary obligations as they become due.  The debtor is rendered

incapable of payment if (i) during the period of 60 days the debtor

has registered unsettled claims with the registry of the competent

Croatian Financial Agency (hereinafter referred to as the “Financial

Agency”), (ii) if it has not paid three consecutive salaries to its

employee, which is a right of the employee agreed under an

employment agreement, regulated under employment rules,

regulated under an collective agreement or a special regulation or

other act regulating the obligation of the employer towards the

employee.  

The fact that a debtor has paid, or is able to pay, partially or in full,

claims of certain creditors, does not by itself mean that the debtor

is solvent. In addition, insolvency may be the reason for opening a

bankruptcy proceeding against a consumer 2 as a natural person.

The consumer shall be considered insolvent if it is not able to pay

its monetary obligations as they become due. The consumer is

rendered incapable of payment if he/she does not fulfill his/hers

one or more due monetary obligation in the total amount higher

then HRK 30,000.00 (approximately EUR 3,950) during the period

of 90 days.

1.2   Legal Framework
Bankruptcy proceedings in the Republic of Croatia are generally

governed by:

•        the new Bankruptcy Act which entered into force on 1st

September 20153 (hereinafter referred to as the “Bankruptcy

Act”);

•         Consumer Bankruptcy Act entered into force on 1  January

20154 (hereinafter referred to as the “Consumer Bankruptcy

Act”).

1.3   Main Actors
1.3.1 Corporation 

The main actors of the bankruptcy proceedings are: the bankruptcy

court, the bankruptcy trustee, the creditor’s committee and the

creditor’s assembly. Bankruptcy proceedings shall be conducted

exclusively by the Commercial Court of jurisdiction in the territory

in which the debtor has its head office.

1.3.2 Natural persons 

The main actors in the out-of-court proceedings are the Financial

Agency (or another person authorized by the Ministry of Justice),

creditors and the consumer. Under Consumer Bankruptcy Act, the

main actors in the court bankruptcy proceedings are the court and

the trustee. Consumer bankruptcy proceedings shall be conducted

exclusively by the municipal court of jurisdiction in the territory in

which the consumer has his residence. 

2.    INSOLVENCY PROCEEDINGS

2.1    Main Types 
The formal procedure types provided for companies in financial

difficulties are:

(a)    Bankruptcy

         (i) Preliminary proceedings;

         (ii) Ordinary bankruptcy proceedings; 

CROATIA

1      The value of the debtor’s assets is lower than its existing obligations.
2      Under Consumer Bankruptcy Act a consumer is defined as a natural person, which enters into legal transactions or operates on the market beyond his/hers commercial, busi-
ness, or professional activity. Also, a consumer is deemed to be a natural person subject to income tax as self-employer or subject to corporate income tax in accordance with
Corporate Income Tax, if: (i) he/she does not have more than 2 creditors; (ii) his/hers obligations do not exceed amount of HRK 100,000.00; (iii) does not have employee re-
lated obligations arising from his/hers activity; (iv) a bankruptcy or pre-bankruptcy proceeding is not imitated.  

3      Official Gazette No.71/2015; 
4      Official Gazette No.1936/2015; 
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         (iii) Brief bankruptcy proceedings;

         (iv) Bankruptcy plan.

(b)    Pre-bankruptcy proceeding

(c)    Personal management.

The formal procedure types provided for natural persons in financial

difficulties are:

(a)    Out-of-court settlement 

(b)    Court proceedings:

         (i) Court settlement

         (ii) Bankruptcy proceedings.

2.2   Grounds for Initiating Each Proceeding
2.2.1 Companies 

(a)     Bankruptcy

(i)      Preliminary Proceedings 

Based on the submitted written proposal, the bankruptcy court

grants a decision to initiate preliminary proceedings i.e. proceedings

to determine existence of the conditions necessary for the

commencement of the bankruptcy proceedings (as described

above under item 1) or to reject a written proposal. By the described

decision, the bankruptcy court may appoint a preliminary

bankruptcy trustee, who determines, along with the independent

financial expert if necessary, whether the debtor has sufficient

assets to cover costs of the bankruptcy proceedings. 

The preliminary proceedings shall not be conducted, i.e., the

bankruptcy court shall immediately grant a decision on

commencement of the bankruptcy proceedings if (i) on the basis

of a proposal to initiate a pre-bankruptcy proceedings the court

determines the existence of bankruptcy reason, (ii) Financial Agency

submits a proposal for initiating bankruptcy proceedings in

accordance with the Bankruptcy Act, (iii) the person authorized to

represent the debtor under the law, or the individual debtor submits

a proposal for initiating bankruptcy proceedings, (iv) the creditor

submits a proposal for initiating bankruptcy proceedings and the

debtor acknowledges the existence of bankruptcy reason, (v) the

prior pre-bankruptcy proceedings ended without success.

(ii)     Ordinary Bankruptcy Proceedings 

Bankruptcy proceedings shall be initiated by a proposal filed by a

creditor or the debtor (signed by a person authorized to represent

the debtor under the law, a board member of the joint-stock

company, its liquidator5, the supervisory member of the debtor if

there is no persona authorized to represent the debtor under the

law, shareholder of the limited liability company if the company

does not have a supervisory board and no person authorized to

represent the debtor under the law). Please note that with regard

to creditors in general, the Bankruptcy Act distinguishes “regular”

(unsecured) creditors6 from creditors with a separate satisfaction

right and creditors with the exclusion right. The bankruptcy court,

the bankruptcy trustee and debtor’s employees shall be considered

creditors (creditors of the bankruptcy estate7) in the amount of their

claims towards the debtor as procedural costs, salaries, awards, etc. 

The “regular” creditors are entitled to submit a proposal if it,

together with one of the bankruptcy reasons, renders its claim

probable. Creditors with separate satisfaction rights may suggest

initiating bankruptcy proceedings only if they render probable that

their claim will not be satisfied in full from the part of the debtor’s

assets to which their separate satisfaction right refers to. 

The following persons are obliged to submit the written proposal

for initiating bankruptcy proceedings within 21 days from the

occurrence of bankruptcy reason: the person authorized to

represent the debtor under the law, board member of the joint-

stock company, liquidator, supervisory board member of the debtor

if there is no person authorized to represent the debtor under the

law and he/she could have known the existence of bankruptcy

reasons and the lack of legal representatives under law, shareholder

of the limited liability company if the company does not have a

5      Please note the term “liquidator“ derives from the applicable Commercial Companies Act (Official Gazette No. 111/1993, 34/1999, 121/1999, 52/2000, 118/2003, 107/2007,
146/2008, 137/2009, 111/2012, 125/2011, 68/2013 and 110/2015 hereinafter referred to as “Commercial Companies Act”) which prescribes that, in the event the bankruptcy
proceedings are not initiated, liquidation of the company can be conducted. The liquidation of the company is a procedure, which follows after any of the reasons for terminating
the company are established pursuant to the Commercial Companies Act.

6      Please note that the term “regular“ (unsecured) creditors refer to personal creditors of the debtor which, at the time of the commencement of the bankruptcy proceedings, have
legally based claims against the debtor.

7       The bankruptcy estate, pursuant to the Bankruptcy Act, encompasses the total assets of the debtor at the time of opening of the proceedings and the assets obtained during the
proceedings. 
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supervisory board and no person authorized to represent the debtor

under the law and if he/she could have known the existence of

bankruptcy reasons and the lack of legal representatives under law.

The Financial Agency is obliged to submit the written proposal for

initiating bankruptcy proceedings within 8 days if the legal entity in

the Registry of Financial Agency has unsettled claims for a continuous

period of 120 days. 

(iii)    Brief Bankruptcy Proceeding

Based on a request from the Financial Agency, the bankruptcy court

issues a decision for activation of the brief bankruptcy proceedings if

the following terms are met:

•        The legal entity has no employees;

•        The legal entity has unsettled claims in the Registry of Financial

Agency for a continuous period of 120 days; 

•        Terms for initiating other proceedings for deletion of the legal

entity from the court registry are not fulfilled. 

(iv)    Bankruptcy Plan

The bankruptcy plan may be initiated only by the bankruptcy trustee.

The bankruptcy plan must be submitted before the final hearing. 

A bankruptcy plan may foresee a possibility that all or part of the

assets of the bankruptcy debtor are transferred to the new legal

person established by the debtor, or the possibility that all or part of

the assets of the bankruptcy debtor are left to the debtor in order to

it to continue its business, or that the debtor is merged with one or

more entities, or that all of or part of debtor’s property is sold, or that

all of or part of debtor’s property is divided between the creditors,

that the separate satisfaction rights and/or exclusion right are

changed/diminished, etc.

(b)     Pre-bankruptcy Proceeding

The Bankruptcy Act prescribes that the debtor or if the debtor agrees

the creditor, , may initiate pre-bankruptcy proceedings, in which its

legal status and relationship with the creditors would be arranged as

well as observance of debtor’s activities.  

By the financial restructuring of a debtor in a pre-bankruptcy

procedure, creditors’ claims would be facilitated, and, if possible,

debtor’s operations would be resumed without the need to open

bankruptcy proceedings.

The subject of the pre-bankruptcy settlement proceedings cannot be

any of the following entities: 

•         Financial institutions;

•         Credit unions; 

•         Investment companies and the investment fund management

companies; 

•         Credit institutions; 

•         Insurance and reinsurance companies; 

•         Leasing companies;

•         Payment institutions; 

•         Electronic money institutions. 

(c)     Personal Management 

The bankruptcy judge may, by the decision on initiating the bankruptcy

proceedings, entitle the debtor to manage and dispose of the estate

under the supervision of the bankruptcy trustee.

(d)     Postponement of Bankruptcy

Not applicable.

(e)     Concord restructuring

Please see the answer under Section 2.2.1 (b).

(f)      Amicable restructuring

Please see the answer under Section 2.2.1 (a) (iv).

2.2.2  Natural persons 

(a) Out-of-court settlement 

The consumer or his/her creditor (with consumer explicit consent)

may submit a written formal proposal to initiate out-of-court

proceedings.  Such proceedings will be held before an advisory center

(Financial Agency or a natural person authorized by the Ministry of

Justice) for the purpose of entering into a settlement between the

consumer and creditors. 

When submitting the proposal for entering into out-of-court

proceedings, the consumer must submit a fulfillment plan, which must

envisage: (i) the amount of obligations; (ii) the percentage of reduction

of the obligations; (iii) the amount of payments; (iv) terms of

payments; (v) manner of fulfillment of its obligation to each creditor. 

Notwithstanding who initiated the out-of-court proceedings, the

consumer must submit the list of his/her assets and obligations.
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(b)     Court proceedings 

(i)      Court settlement  

Based on the written proposal submitted by the consumer within 3

months as of issuing the confirmation of failed out-of-court

settlement, consumer bankruptcy proceedings are conducted. The

consumer must submit the confirmation as well. 

(ii)     Bankruptcy proceedings 

If the fulfillment plan is not accepted on the preliminary hearing

within the court settlement proceedings, the court will open

consumer bankruptcy proceedings. Along with the decision on

opening of the consumer bankruptcy proceedings, the court will

appoint a trustee. The consumer bankruptcy proceeding will not be

conducted if the court finds that the consumer’s assets do not cover

costs of the proceedings. In that case, the court will appoint a trustee

for the period of behaviour observation of 5 years. 

2.3   Formalities for Initiating Each Procedure
2.3.1  Companies

(a)     Bankruptcy

(i)      Preliminary procedure

Bankruptcy proceedings shall be initiated by a proposal filed by the

creditor, by the debtor or by the Financial Agency. If a creditor files

a motion for initiation of the bankruptcy proceeding, he is obliged

to pay a court fee in the amount of HRK 100 (approximately EUR

13), and an advance payment for initiation of the preliminary

procedure in the amount from HRK 10,000 (approximately EUR

1,300) to HRK 15,000 (approximately EUR 2,000). If a debtor files

a motion for initiation of the bankruptcy procedure, he is obliged to

pay the amount of HRK 100 (approximately EUR 13), as well as the

amount from HRK 10,000 (approximately EUR 1,300) to 15,000

(approximately EUR 2,000). If the Financial Agency files a motion

for initiation of the bankruptcy procedure, it is not obliged to pay

any fees. 

The decision of the bankruptcy court on initiation of the bankruptcy

proceeding is published on the e-notice board of the bankruptcy

court. The legal consequences of the bankruptcy proceeding come

into force on the day when the decision on commencement of the

bankruptcy proceeding is published on the e-notice board of the

bankruptcy court and on that day all rights of the executive and

other bodies of the debtor are transferred to the bankruptcy trustee

appointed by the bankruptcy court pursuant to the Bankruptcy Act.

(ii)     Ordinary bankruptcy proceedings  

See the answer under Section 2.2.1(a)(ii).

(iii)    Brief bankruptcy proceedings  

The brief bankruptcy procedure may be initiated only by the

Financial Agency, if the following conditions are met:

•         The bankruptcy debtor must be a legal person;

•         Such legal person must not have employees;

•         During the period of 120 days the debtor has registered

unsettled claims with the Registry of the Financial Agency;

•         Terms for initiation of other proceedings for deletion from the

official court registry are not fulfilled.

(iv)    Bankruptcy Plan

The bankruptcy plan may be initiated only by the bankruptcy trustee.

It must be accepted by the bankruptcy judge and by the creditor’s

committee.

(b)     Pre-bankruptcy proceedings  

The pre-bankruptcy procedure may be initiated by the debtor or the

creditor, if the debtor agrees, in the event of existing threatening

insolvency. It is deemed that the threatening insolvency exists if there

are no circumstances because of which it would be deemed that the

debtor became insolvent, and if:

•        The debtor has registered at least one unsettled claim with

Financial Agency’s Registry, which should have been paid under

a valid basis of payment without further consent of the debtor;  

•        The debtor is late with the payment of salaries to which the

employee is entitled under the employment agreement,

employment rules, collective agreement or special regulation

or other act regulating the obligation of the employer towards

the employee, for more than 30 days;

•        The debtor does not pay taxes and contributions according to

the salary within 30 days as of the date the employer was

obliged to do so.

(c)  Personal Management

The court shall establish personal management if:

•        The debtor proposes it;

•        The creditor that has filed the petition in bankruptcy consents

to it;

•        According to the circumstances of the case, it may be expected

that the establishment of personal management shall not

result in a delay in the proceedings or in some other damage

to the creditor’s rights or interests.

(d)     Postponement of Bankruptcy

Not applicable.
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(e)     Concord restructuring

Please see the answer under Section 2.3.1 (b)

(f)      Amicable restructuring

Please see the answer under Section 2.3.1 (c)

2.3.2  Natural persons

(a)     Out-of-court settlement 

Based on the written formal proposal submitted by the consumer

or his/hers creditor, an out-of-court proceeding held before an

advisory center (Financial Agency or a natural person authorized by

the Ministry of Justice) is conducted for the purpose of entering into

a settlement between the consumer and creditors.

The out-of-court proceedings cannot last longer than 30 days as of

the meeting. Exceptionally, if the advisory center deems that the

settlement could be reached, it can prolong the duration of the

proceedings for additional 30 days. If the settlement would not be

reached, the advisory center will issue a confirmation of failed out-

of-court settlement.  

The costs of the out-of-court proceeding are covered from the

deposited advance payed by the applicant in the mount of HRK

300.00 (approximately EUR 40).

(b)     Court proceedings  

(i)      Court settlement 

Based on the written proposal submitted by the consumer within 3

months as of issuing the confirmation of failed out-of-court

settlement, consumer bankruptcy proceedings are conducted. The

consumer must submit the confirmation as well. 

The court will publish on its e-notice board and invitation for

preliminary hearing on which the fulfillment plan will be discussed. 

(ii)     Bankruptcy proceedings 

If the fulfillment plan is not accepted on the preliminary hearing, the

court will open consumer bankruptcy proceedings and appoint a

trustee. Also, in the event that one of the creditors stated that it will

not participate in the out-of-court settlement, or if a creditor

initiates or continues the enfacement procedure for the compulsory

collection of its claim, the advisory center will issue a confirmation

of failed out-of-court settlement, afterwards  the court may open

consumer bankruptcy proceedings.

The costs of the consumer bankruptcy proceedings are covered from

the deposited advance payed by the consumer in the mount

determined by the court, but not lower than HRK 1,000.00

(approximately EUR 135). If the consumers is not able to pay the

advance, the court may determine that the costs are paid from the

bankruptcy assets as having priority rank. Under certain terms, the

consumer may be exempt from the obligation of paying the costs.  

The consumer bankruptcy proceeding will not be conducted if the

court finds that the consumer’s assets do not cover costs of the

proceedings. In that case, the court will appoint a trustee for the

period of behavior observation of 5 years. 

2.4  Ending the Formal Proceedings
2.4.1    Companies 

A.      Processes

(a)     Bankruptcy

The bankruptcy court is obliged to schedule a court hearing within

60 days from submitting the written proposal (within 30 days if the

preliminary proceeding is not conducted) to examine the existence

of the conditions for the commencement of the bankruptcy

proceeding. Also, all interested parties attending the court hearing

are entitled to express their opinion regarding the submitted

proposal.

Depending on the results of the hearing, the bankruptcy judge can

either issue a decision in order to commence the bankruptcy

proceeding, or to conclude the bankruptcy proceeding (due to the

fact that the value of the debtor’s assets is not sufficient to cover

the costs of the bankruptcy procedure). The assessment on whether

the conditions for commencement of the bankruptcy proceedings

are met shall be based on a report by the preliminary bankruptcy

trustee. 

After the commencement of the bankruptcy proceedings, the

bankruptcy creditors are not entitled to demand security or

enforcement against the debtor on the parts of the estate that

comprise the bankruptcy estate or any other assets of the debtor.

After the commencement of the bankruptcy proceedings, the

“regular” unsecured creditors are invited by the bankruptcy court

to submit their claims, and each claim upon that is examined and

either rejected or accepted (in full or partially). Since only the

submitted claims can be examined, the deadline for submitting

such claims is particularly important, i.e. 60 days following the

announcement of the bankruptcy on the e- notice board of the

court. Accepted claims are of higher rank and they can be divided

into first rank (employee claims) and second rank (all other
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creditors’ claims which are not in the lower payment rank). The

Bankruptcy Act recognizes also lower priority rank claims

(creditors’ cost of taking part in the bankruptcy proceedings) and

creditors are entitled to submit them only upon the bankruptcy

court’s decision.

By the decision on the commencement of the bankruptcy

proceeding, the bankruptcy court shall schedule examination

hearing (examines submitted creditor’s claims) and report hearing

(decides on further steps in the bankruptcy proceeding, i.e.

deciding on continuation of business activities of the debtor and

on the methods of sale of debtor’s assets, etc., all based on the

bankruptcy trustee’s report). 

The submitted creditor’s claims are examined at the examination

court hearing and they can be challenged either by the bankruptcy

trustee, the debtor or by other creditor(s). If the bankruptcy trustee

rejects the claim, or the abovementioned persons have challenged

the claim, the creditors are entitled to initiate a legal proceeding

to confirm the rejected claim by a court decision.

The examination court hearing is of importance due to the fact

that, pursuant to the Bankruptcy Act, creditors’ claims can be

settled only when the examination court hearing has finished, since

the bankruptcy trustee is obliged to pay in cash all debtor’s assets

that form the bankruptcy estate. The creditors’ claims shall be

settled in accordance with the distribution list determined by the

bankruptcy trustee and taking into account the ranking of the

submitted claims to the extent of available monetary funds. The

creditors of lower priority shall not be taken into consideration for

partial distributions. After the debtor’s assets’ final distribution has

been conducted, the bankruptcy court shall issue a decision on the

conclusion of the bankruptcy proceedings, which has to be

published on the e-notice board of the bankruptcy court.

(b)    Pre-bankruptcy 

The examination procedure starts with the first hearing where the

creditors’ claims are examined. The claims are considered as

determined claims, unless the debtor, creditor, or trustee

challenged them.  After examining the creditors’ claims, the

Financial Agency prepares a schedule of reviewed claims, which

specifies whether the claim is fully or partially determined or

disputed. If the total value of the disputed claims surpasses 25 per

cent of the submitted claims, the pre-bankruptcy proceeding shall

be terminated.

Immediately after presentation of the pre-bankruptcy agreement,

the creditors shall vote on accepting the restructuring plan that

has been published on the Financial Agency’s website. Only

creditors with determined claims have voting rights. The court shall

draft minutes on the voting. 

For the purpose of voting for the restructuring plan, the following

groups of creditors can be defined: 

(i)      Creditors with individual satisfaction right, if the restructuring

plan includes their claims;

(ii)     Creditors that are not of lower payment rank;  

(iii)    Creditors of particular lower payment ranks, if the

restructuring plan does not envisage that their claims ceased

to exist; 

(iv)    The debtor’s employees.

However, if the pre-bankruptcy agreement has identical effect

towards all creditors, the creditors will not be divided in separate

groups.  The restructuring plan shall be accepted, if the majority

of creditors voted for the acceptance of the restructuring plan and

if in each group of creditors the total sum of the claims of creditors

who voted for the plan exceeds the sum of the claims of creditors

who voted against accepting the plan by double. All creditors with

voting rights who have not exercised their voting rights shall be

deemed as giving a vote against the restructuring plan.

If the restructuring plan is not accepted, therefore the pre-

bankruptcy agreement as well, within 120 days (exceptionally in

additional 90 days upon debtor’s request for prolongation) the pre-

bankruptcy proceedings will be terminated.  If the restructuring

plan does not encompass all determined and disputed claims, the

debtor is obliged to, at latest, within 8 days as of validity of the

resolution on determined and disputed claims, deliver the

amended restructuring plan. The amended restructuring plan shall

be published on e-notice board of the court within 3 days as of

receipt. If the debtor does not deliver the amended restructuring

plan within prescribed term, the court will terminate the pre-

bankruptcy proceedings. 

If the restructuring plan is accepted and approved by the creditors,

the court shall render a decision. The dissatisfied party may appeal

to the second instance court within eight days from the day of

publishing the resolution on the e-notice board of the court, and

the second instance court shall decide on the appeal within eight

days from receipt of the appeal.

H
R



51SEE LEGAL GROUP RESTRUCTURING & INSOLVENCY HANDBOOK 2016

If the creditors accept the restructuring plan, the court will render a

resolution on accepting the plan and confirming the pre-bankruptcy

agreement, except in the following events:  

•         If one of the creditors makes it reasonable to believe that the

restructuring plan reduces rights below level he/she would

reasonably expect to achieve in the event that the debtor’s

restructuring is not carried out;

•         That is not probable that carrying out the restructuring plan

will enable the debtor to make payments in the period until

the end of the current year and following two calendar years;

•         The restructuring plan does not envisage settling amounts that

the creditors would gain if their claims were not disputed; or 

•         The restructuring plan proposes converting claims of one or

more creditors into the share capital of the debtor, and the

debtor’s shareholders did not render a decision, which allows

doing so. 

If the terms for confirming the pre-bankruptcy agreement are not

met, the court shall determine the denial of confirmation of the pre-

bankruptcy agreement and terminate the proceedings. This decision

will be published on the e-notice board of the court. Notification on

this decision shall be entered in the registry in which the debtor is

entered into. 

The court shall terminate the pre-bankruptcy proceedings if:

•         It determines that there is no pre-bankruptcy reason; 

•         If the amount of determined claims exceeds for 10 per cent the

amount of obligation towards the creditors that the debtor

listed in its petition; 

•         If the total value of the disputed claims surpasses 25 per cent

of the submitted claims;

•         If the amount of claims of debtor’s employees and former

employees, that the debtor applied, are lower for 10 per cent

of the amount that the court determined under the objection

of one of the creditors; 

•         If the debtor did not act in accordance with the rules set forth

in the Bankruptcy Act;

•         If the debtor within pre-bankruptcy proceedings is late with

the payment of salaries, taxes or contributions under an

employment agreement, employment rules, collective

agreement or a special regulation or other act regulating the

obligation of the employer towards the employee;

•         If the debtor fulfils all its obligation towards the creditors before

the hearing; 

•         If the Croatian National Bank does not issue a prior consent

for conversion of creditor’s claim into debtor’s share capital;

•         Other cases prescribed by law.  

In the events mentioned in previous paragraph, the court will ex

officio continue proceedings as a petition for initiating bankruptcy

proceedings was submitted, unless it determines that the debtor is

in capacity for making payments and that it fulfilled all its obligations

towards the creditors. The pre-bankruptcy agreement is an

enforcement deed for all creditors whose claims are determined. If

the pre-bankruptcy agreement is not fully fulfilled by the debtor (i.e.

the debtor becomes insolvent again), the creditors who received

payments pursuant to the pre-bankruptcy settlement are not

obliged to return what was paid to them. Their claims shall be

deemed fully settled if they received the amount agreed in the pre-

bankruptcy agreement.

Creditors, whose claims in the amount agreed in the pre-bankruptcy

settlement have been only partially settled, can submit their

remaining claims in the amount agreed in the pre-bankruptcy

agreement in the bankruptcy proceeding initiated against the debtor.

This applies also to creditors, which have not received any payment

of the amount agreed in the pre-bankruptcy agreement. 

(c)     Concord Restructuring

If the bankruptcy plan is accepted, the debtor shall continue to

operate. The bankruptcy plan is the reflection of the creditors’

autonomy principle. Its purpose is to allow creditors to regulate the

claims settlement in a way different from the rules of settlement

stipulated in the Bankruptcy Act i.e. to satisfy their submitted claims

to a larger extent than in the event of the bankruptcy proceeding

described above and to enable the debtor to continue with a

substantial part of its business activities after the commencement

of the bankruptcy proceedings. 

(d)     Amicable Restructuring

See the answer under Section 2.4.1 (b).

B.      Cramming Down

(a)     Bankruptcy 

The creditor’s committee decides upon the bankruptcy plan. It may

accept the plan, even if some creditors do not agree. Each of the

groups of creditors with voting rights shall vote separately on a

bankruptcy plan. It shall be considered that the plan has been

accepted by the creditors if the majority of the creditors with a

voting right in every group has voted in favor of the plan, and if
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the sum of claims of the voters that have voted for the plan

doubles the sum of claims of the creditors that have voted against

the plan.

The creditors with a mutual right, or whose rights have formed a

unity, until the occurring of reason for bankruptcy, shall be counted

as one creditor when voting. The respective procedure shall be

binding on the bearers of the separate rights and the rights of

usufruct.

(b)    Pre-bankruptcy 

The restructuring plan shall be accepted, if the majority of creditors

voted for the acceptance of the restructuring plan and if in each

group of creditors the total sum of the claims of creditors who

voted for the plan exceeds the sum of the claims of creditors who

voted against accepting the plan by double.

2.4.2   Natural persons 

(a)    Out-of-court settlement

Creditors are entitled to deliver in written their motions for

amending the fulfillment plan within 30 days as of publishing the

invitations. After the payment of the advance and delivery of list of

assets and obligations of the consumer, the advisory center

publishes on the Financial Agency’s website the invitation for

participation in the proceedings as well as in the meeting to be held. 

The meeting cannot be held before the expiry of 30 days as of

publishing the aforementioned invitation

Creditors are entitled to deliver in written their motions for

amending the fulfillment plan within 30 days as of publishing the

invitations. 

If a settlement is reached and entered into, it is deemed as

enforceable writ in relation to those creditors that entered into it. 

(b)     Court proceedings

(i)      Court settlement 

Before rendering a decision on commencement of the consumer

bankruptcy proceedings, the court will publish on its e-notice

board and invitation for preliminary hearing on which the

fulfillment plan will be discussed. The preliminary hearing cannot

be held before the expiry of 60 days as of publishing the invitation.  

Creditors which claims are not listed in the creditors’ list of assets

and obligations can ask for the collection of their claims only if

they submitted a request for amendment of the list within 30 days

as of publishing the invitation. 

If the fulfilment plan has been adopted, the proposal for imitating

consumer bankruptcy proceedings will be deemed as withdrawn. 

If one of the creditors or the consumer challenges creditors claim,

it will be deemed that the fulfillment plan is not accepted. If within

30 days as of publishing the invitation for preliminary hearing the

creditor does declare himself regarding the fulfillment plan, it will

be deemed that the fulfillment plan is accepted.

If one of the creditor does not vote for accepting the fulfillment

plan, the court may substitute such vote with its decision if: 

•        The majority of creditors accepted the fulfillment plan;

•        The sum of the creditors’ claims that accepted the fulfillment

plan exceed half of the value of all claims; 

•        Creditor who did not accept the fulfillment plan did not accept

the fulfillment plan is not being put in poorer economical

position then he/she would be in the event that the consumer

bankruptcy proceedings is initiated. 

(ii)     Bankruptcy proceedings 

With the decision on opening of the proceedings, the court will

schedule an examination and report hearing. The examination

hearing cannot be scheduled before the expiry of 8 days as of the

last day for reporting the claims, and not later than 2 months as of

the last day for reporting the claims.

With the decision on concluding the bankruptcy proceedings, the

court will determined the period of behavior observance of the

consumer that cannot be less than one year or more than five years

and the consumer will be exempt of the remaining obligations.

Exceptionally, the court will not determine the period of behavior

observance of the consumer and exempt him/her of the remaining

obligations if:

•        Before the conclusion of proceedings the consumer states that

he/she does not want to be exempt from the remaining

obligations;

•        The consumer was already exempt from his/hers obligations

or was denied the exemption in the period of 10 years

preceding the this proceedings. 

During the period of behavior observance, the consumer is not

permitted to dispose of his/hers assets. The trustee disposes of the

assets and is obliged to cash the assets. 

The court will deny the exemption of the remaining obligations if

the consumer: 

•        Is convicted for a criminal offense against property, against

the economy or other act intended to suggest his malpractice
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and dishonesty in complying his/hers obligations and duties;

•        In the last three years preceding the submission of proposal

for the opening of bankruptcy proceedings or after it the

consumer intentionally or by gross negligence provided

incorrect or incomplete information about his/hers economic

situation in order to obtain a loan, receive payments from

public funds or evade the payment of taxes or other public

duties;

•        In the last three years preceding the submission of proposal

for the opening of bankruptcy proceedings or after it

intentionally or by gross negligence prevented settlement of

creditors by undertaking inappropriate obligations,

unconscionable and unfair reduced the value of his/hers

assets, or  without prospects to improve the financial

position, delayed the opening of bankruptcy proceedings;

•        During the process deliberately or due to gross negligence

violated his/hers duties of reporting and cooperation; or

•        Intentionally or by gross negligence provided incomplete and

inaccurate data in the list of assets and obligations. 

The consumer cannot be exempt from the following remaining

obligations:

•        Legal obligation to support children, parents and those he/she

is legally bound to provide;

•        Return of benefits acquired by an offense or misdemeanor;

•        Reimbursement for damage occurred by an offense or

misdemeanor;

•        Reimbursement for damage occurred by death or serious

physical injury. 

3.    RIGHTS OF CREDITORS 

3.1    Claw-back Actions
3.1.1     Companies 

Legal transactions undertaken prior to the opening of the

bankruptcy proceedings that are detrimental to the uniform

satisfaction of the creditors (incurring damage to the creditors), or

that are more favorable to certain creditors (favoring the creditor),

may be refuted by the bankruptcy trustee on the debtor’s behalf,

and the creditors in bankruptcy, in accordance with the provisions

of the Bankruptcy Act. An omission is considered equal to a legal

action. The Bankruptcy Act regulates several types of actions made

by the insolvency debtor which can be refuted.

Congruent Discharge

A legal transaction that assures or makes it possible to secure or

satisfy one of the creditors, in the method and time congruent to

the contents of his right (congruent settlement), and that has been

undertaken within the last three months prior to the filing of the

petition in bankruptcy, may be refuted if, at the time of the

transaction, the debtor has been insolvent and if the creditor knew,

or ought to have known, of this insolvency. 

A legal transaction that assures, or makes it possible to secure or

satisfy one of the creditors, congruent to the contents of his right,

may be refuted if it has been undertaken after filing of the petition

in bankruptcy and if the creditor, at the time of the transaction,

knew or ought to have known of the insolvency or of the petition

in bankruptcy. It is considered that the creditor knew, or ought to

have known of the insolvency or of the petition in bankruptcy if

he knew of the circumstances from which it was apparent that the

insolvency existed or that the petition in bankruptcy had been filed.

Non-congruent Cover

A legal transaction that assures or makes possible the securement

or satisfaction of one of the creditors that had no right to make a

claim, or had no right to make a claim in the manner asserted and

at that time, may be refuted:

•        If it had been undertaken within the last month prior to the

filing of the petition in bankruptcy or after the petition had

been filed;

•        If it had been undertaken within the third or second month

prior to the filing of the petition and the debtor had been

insolvent at that time;

•        If the transaction had been undertaken within the third or

second month prior to the petition and the creditor knew at

the time of the transaction that it would incur damage to the

creditors in bankruptcy.

It is considered that the creditor knew that the other creditors in

bankruptcy would suffer damage if he knew of the circumstances

based on which it would be necessary to conclude that damage to

the creditors would occur. 

Legal Actions Resulting in Direct Damage to Creditors

The legal transaction of the debtor that directly results in damage

to the creditors in bankruptcy may be refuted:

•        If it has been undertaken within three months prior to filing

the petition in bankruptcy, if the debtor was insolvent at the

time of the transaction and if the other party knew, or ought
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to have known, of the insolvency;

•         If it has been undertaken after the petition had been filed and

if the other party knew, or ought to have known, at the time

of the transaction, of the insolvency or that the petition in

bankruptcy had been filed.

Any other legal action of the debtor that results in the loss of any of

the debtor’s rights, or that prevents the execution of any of the

debtor’s rights, or any legal action based on which a claim against

the debtor may be kept valid or enforced, is treated the same as legal

transactions resulting in direct damage being incurred by the

creditors.  It is considered that the creditor knew, or ought to have

known of the insolvency or of the petition in bankruptcy if he knew

of the circumstances from which it was apparent that the insolvency

existed or that the petition in bankruptcy had been filed.

3.1.2 Natural persons

Not applicable. 

3.2   Claiming Debts
3.2.1  Companies 

(a)     Bankruptcy

If the court has rendered a decision on opening of the bankruptcy

proceeding, the creditors shall be called to report their claims to the

bankruptcy trustee. The period for filing claims is 60 days as of

publishing the decision on court’s e-notice board. After the expiration

of the mentioned time period, the creditors are not entitled to file

their claims. 

(b)     Pre-bankruptcy 

When submitting a motion for initiation of the pre-bankruptcy

procedure, the debtor submits its restructuring plan to be accepted

by the creditors who are affected by the terms of the plan. Within

the restructuring plan, the debtor acknowledges the creditors and

the amount of their claims. The creditors are entitled to file their

claims to the pre-bankruptcy commissioner within a time period of

15 days from the day of publishing the decision on opening of the

pre-bankruptcy procedure on court’s e-notice board. After the

expiration of the mentioned time period, the creditors are not

entitled to file their claims. If the claim has been challenged, the

creditor may file a lawsuit against the debtor after the pre-

bankruptcy proceeding is finished. 

3.2.2   Natural persons 

(a)     Out-of-court settlement 

The advisory center publishes on the Financial Agency’s website the

invitation for participation in the proceedings as well as in the

meeting to be held. Creditor are entitled to deliver their written

motions for amendments and supplement of the fulfillment plan

within 30 days as of publishing the invitation. 

The creditor that entered into the out-of-court settlement may

seek enforcement under the settlement and its claim is of rank

prior then the claims of the creditor that did not enter into the

settlement if: (i) the claim of the creditor that did enter into the

settlement occurred prior to entering into the settlement; and (ii)

if the creditor that did enter into the settlement was not listed in

the consumer’s’ list of assets and obligations; (iii) and did not

deliver the amended fulfillment plan to the advisory center. 

(b)     Court proceedings

(i)      Court settlement 

On the preliminary hearing the fulfillment plans submitted by the

consumer is discussed. The creditors which claims are not listed in

the consumer’s list of assets and obligations nor in the fulfillment

plan may request their fulfillment within 30 days as of publishing

the invitation for preliminary hearing.  

(ii)     Bankruptcy proceedings 

Please see answer under Section 3.2.1 (a). 

3.3  Rights of Secured and Unsecured Creditors
3.3.1  Companies

(a)     Bankruptcy

Proceedings that were started against the bankruptcy debtor for

debt recovery before its bankruptcy are suspended on the

commencement of bankruptcy. If these proceedings are

continued, the court shall suspend them. As for the secured

creditors, they are entitled to the separate settlement from their

security without submitting their claim in the bankruptcy

procedure. Furthermore, creditors with exclusion right are entitled

to initiate proceedings for execution or securing according to the

general provisions of the execution proceedings. Any discontinued

cases for execution and securement initiated by these creditors

shall be continued by the executing court according to the

provisions of execution proceedings. Secured creditors, as well as

creditors with the exclusion right, are subject to preferential

treatment and they only have to inform the bankruptcy trustee of

their right to exception or to separate satisfaction and of the object

of their right i.e. the part of the debtor’s asset on which they have

that right. 
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(b)     Postponement of Bankruptcy

Not applicable.

(c)     Concord Restructuring

Please see the answer under Section 2.4.1A(c).

(d)     Amicable Restructuring 

Civil, enforcement, administrative procedures, as well as the

procedure for securing claims, shall be terminated upon proposal of

the debtor after the decision on opening of the pre-bankruptcy

procedure has been published. During the pre-bankruptcy procedure,

the creditors are not entitled to initiate the abovementioned

proceedings against the debtor. However, this does not apply to the

secured creditors who are entitled to initiate the proceedings.

3.3.2  Natural persons
(a)     Out-of-court settlement  

Not applicable.

(b)     Court proceedings 

(i)      Court settlement

Not applicable. 

(ii)     Bankruptcy proceedings 

Please see answer under Section 3.2.1 (a). 

3.4  Ranking of Claims
3.4.1  Companies

The claims of the creditors of the insolvency debtor are ranked in several

categories. The order of priority depends on the type of creditors, which

are classified in four main groups.

(a)     Secured Creditors (creditors with separate satisfaction right)

These creditors have a separate claim against real estate, fixtures

or rights that are inscribed in a public register (land register,

financial agency registry, register of vessels, aircraft register,

register of intellectual property and similar), and have a right to

separate satisfaction according to the provisions of the

Enforcement Act. The pledges on the movables are registered in

the Financial Agency Registry.

(b)    Creditors with Exclusion Right 

The creditors with an exclusion right are the creditors who have a

material or personal right on some object from the bankruptcy

estate. Such material or personal right entitles them to ask that

the object is excluded from the bankruptcy estate since it does not

belong to the bankruptcy estate (e.g., a person whose ownership

right over the real estate has not been registered in the land

registry) The exclusion right of such an object is determined

according to the provisions for enforcing such rights outside of the

bankruptcy proceedings.

(c)     Creditors of the Bankruptcy Estate 

The creditors of the bankruptcy estate represent the third group

of the creditors of the bankruptcy debtor. Their claims include the

costs of the bankruptcy proceedings and the other obligations of

the bankruptcy estate. The costs of the bankruptcy procedure

include, among others, claims on the three unpaid salaries of the

workers of the bankruptcy debtor in gross amount.

Please note that the creditors from the first three groups do not

have to file their claims to the bankruptcy trustee but only inform

him upon their rights.

(d)    Bankruptcy Creditors

The final group includes the bankruptcy creditors who are classified

into ranks (creditors of higher priority, which include first and

second higher priority rank, and creditors of lower priority). 

The creditors of lower priority may be satisfied only after the

higher priority creditors are satisfied in full. The creditors of the

same priority are satisfied in proportion to the amount of their

claims. 

The following claims have higher priority:

(i)      Claims of the first higher priority rank include claims of

employees, claims of former employees that occurred until

opening of the bankruptcy procedure, claims on the

severance pay, claims for damages caused by injury at work

or professional illness; 

(ii)     Claims of the second higher priority rank include all other

claims towards the bankruptcy debtor, except the claims that

are ranked in the lower priority rank. 

The claims of lower priority rank include interests on claims of

bankruptcy creditors, starting on the day of the opening of the

proceedings, costs incurred by the creditors during their

participation in the proceedings, monetary fines for criminal acts

or infringements, as well as costs resulting from a penalty for a

criminal act or infringement, claims demanding a free performance

by debtor, claims for repaying a loan used for substituting the

capital of some member of the company, or similar claims.
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3.4.2     Natural persons 
(a)     Out-of-court settlement  

Not applicable. 

(b)    Court proceedings

(i)      Court settlement 

Not applicable. 

(ii)     Bankruptcy proceedings 

Please see answer under Section 3.4.1. 

3.5  Debt set-off – Before and After Bankruptcy
3.5.1 Companies 

If the creditor, at the time of opening of the bankruptcy

proceedings, has been entitled to set-off claims, based on the law

or an agreement, commencement of the bankruptcy shall have no

effect on this right.If at the time of opening of the bankruptcy

proceedings the claims, or one of the claims, that may be set off,

are subject to a condition subsequent, or are not due, or are not yet

directed to identical performances, the offsetting shall not begin

until the necessary conditions have taken place. The set-off is ruled

out if the counterclaim becomes unconditional and due before the

set-off becomes possible. The set-off shall not be ruled out if the

claims have been made in different currencies, provided that these

currencies can be freely exchanged at the place for payment. The

exchange shall be made according to the exchange rate valid at the

place of payment at the time when the statement on offset has

been made. 

The set-off is not to be allowed:

(i)     If the creditor’s obligation in favor of the bankruptcy estate

has occurred after the commencement of the case;

(ii)     If the claim has been ceded to the creditor by another creditor

after the commencement of the case;

(iii)    If the claim has been ceded to the creditor in the six months

prior to the commencement of the case and he knew or

ought to have known that the debtor was insolvent, or that

a petition in bankruptcy had been filed against the debtor. As

an exception, the offset shall be allowed if the claim has been

ceded in connection with fulfillment of an unfulfilled

contract, or if the claim has arisen as a result of successfully

refuting the debtor’s legal transaction;

(iv)   If the creditor has obtained the right to offset by an invalid

legal action.

3.5.2 Natural persons  

During the period of observance of behavior, a set-off is permitted

if such person would be entitled to a set-off if the bankruptcy

proceedings would be continued. 

3.6   Interest
3.6.1  Companies  

Upon the initiation of bankruptcy, interests on the claims of the

creditors continue to accrue.  However, upon the initiation of the pre-

bankruptcy procedure, the interests of the creditors do not continue

to accrue.

3.6.2    Natural persons  

Please see answer under Section 3.6.1. 

3.7   Other Mechanisms to Secure or Recover Unpaid
Debts
3.7.1    Companies  

There are several mechanisms to secure/ recover unpaid debts. The

Croatian legal system differentiates between various types of

collaterals, which can serve as the security for punctual and timely

satisfaction of the creditor’s claims. The securities may be created

either by virtue of law (statutory pledge), or by court decisions, but

mostly by agreement between a creditor and a borrower. The main

difference among the various types of securities is the mode of their

perfection. Some types of securities (such as pledges, mortgages, etc.)

are perfected by way of their registration with the competent registry

(i.e., land registry or Registry of Court’s and Notary’s Securities of

Claims on Movables and Rights (hereinafter defined as the “Security

Registry at the Financial Agency”)). Therefore, the Croatian legal

system distinguishes registered and unregistered securities. 

Unregistered securities, such as the bank guarantees, debenture

bonds, promissory notes, etc., are usually used in everyday business

operations of either legal or natural persons, while registered

securities are commonly used in banking and financing transactions.

The most common collaterals are the promissory notes and the

debenture bonds. Since the debenture bond has a legal strength of

the enforcement deed, it is used rather more often than the

promissory note. 

A very effective way to secure/ recover debt is the issuance of the

collaterals by the debtor. The creditors can also invoke other

procedures to recover unpaid debts (e.g., enforcement

proceedings). Initiation of an enforcement proceeding is not

allowed after the opening of the bankruptcy procedure, unless the

creditor is a secured creditor.
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3.7.2 Natural persons  

Please see answer under Section 3.7.1.  

4.    LIABILITY
        

4.1    Director Liabilities for Trading Distressed
Corporation
The management board members shall manage the business of the

company with the care of a prudent businessman and shall keep the

business secrets of the company. The management board members

who violate their duties shall be jointly and severally liable for the

damage caused to the company. In case of dispute, the management

board members shall bear the burden of proof that they managed

the company with the care of a prudent businessman.

The management board members shall be in particular liable for

damage if, in violation of the Commercial Companies Act, they:

(i)      Return to the shareholders what they have contributed into

the company;

(ii)     Pay interests or dividends to the shareholders;

(iii)    Subscribe for, acquire, take as a pledge or redeem the

company’s own shares or another company’s shares;

(iv)    Issue shares before their par value or higher value for which

they were issued has been fully paid up;

(v)     Distribute company assets;

(vi)    Make payments after the occurrence of insolvency or over-

indebtedness;

(vii)  Pay fees to supervisory board members; 

(viii) Grant credits;

(ix)    In the course of contingent capital increase, issue shares

contrary to the purpose or before they have been fully paid up.

There is no liability to compensate for damages if the actions of

the management board members are based on a decision of the

general assembly. The approval of such action obtained from the

supervisory board shall not exclude liability.

4.2  Liabilities for an Insolvent Company's Debts
Upon declaration of bankruptcy, all of the attachable assets,

receivables and rights of the bankrupt company constitute an

estate called the “bankruptcy estate”. By declaration of the

bankruptcy, all the claims towards the bankruptcy debtor are

automatically due. 

4.3  Criminal Liabilities
According to the applicable Croatian Criminal Act8, whoever, with

knowledge of his own indebtedness or insolvency, with an aim to

diminish the future bankruptcy estate, spends excessively, gives

away property considerably below its value, assumes unreasonable

liability, recklessly takes or gives loans, does business with an

insolvent person, omits to collect his claims on time, or in some

other way, which is in obvious contrariety to the requirements of

the proper conduct of business, decreases his assets, shall be

punished by imprisonment from six months to five years.

Breach of Trust

In case anyone representing the property of another person misuses

the given authorities and causes damages to the person, whose

interests are represented, shall be punished with imprisonment of

up to three years. 

Misrepresentation Concerning the Company

Please see the answer under Section 4.1.

Divulging Trade Secrets

According to the applicable Croatian Criminal Act, whoever, without

authorization, communicates, delivers or in some other way makes

accessible to another data which is a business secret, or whoever

collects such data with an aim to deliver it to an unauthorized

person, shall be punished by imprisonment of up to three years. 

Practice Usury

According to the Croatian Criminal Act, whoever, taking advantage

of the emergency/ distress, difficult financial conditions, insufficient

experience, light-mindedness or the weakened capability of

judgment of another person, receives from such a person, or

contracts with such a person, pecuniary gain for himself or for a

third person which is obviously disproportionate to the

consideration he has given, done or bound himself to give or to do,

shall be punished by imprisonment not exceeding three years.   

5.    EFFECTS OF INSOLVENCY ON INSOLVENT

5.1    Acceleration of Maturity of Insolvents’ Debts
5.1.1     Companies 

By opening of the bankruptcy procedure, all the claims of the

8      Criminal Act (Official Gazette No. 125/2011,  144/2012, 56/2015 and 61/2015).
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creditors shall automatically be due. However, the opening of the

bankruptcy procedure has no effect on the claims of the debtor

against third parties. Such claims remain undue. 

By opening of the pre-bankruptcy procedure, all the claims of the

creditors shall automatically be due. However, the opening of the

pre-bankruptcy procedure has no effect on the claims of the debtor

against third parties. Such claims remain undue. 

5.1.2 Natural persons 

Please see answer under Section 5.1.1.

5.2   Effects of the Procedures on Assets of the Insolvent
5.2.1    Companies 

(a)     Bankruptcy

At the time of opening of the bankruptcy procedure, all the

attachable property of the bankruptcy debtor shall constitute an

estate and this is called bankruptcy estate. The bankruptcy estate

also includes assets collected after the opening of the bankruptcy

procedure. Pledged property shall also be included into the

bankruptcy estate. However, the preferential right of the pledgee

is protected on these pledges. Pledged property may be sold in the

enforcement or in the bankruptcy procedure. The goods and rights

of the debtor, which have been attached before bankruptcy, shall

also be included into the estate. 

(b)     Postponement of Bankruptcy

Not applicable.

(c)     Concord Restructuring

Please see the answer under Section 2.4.1A(c).

(d)     Amicable Restructuring

After the opening of the pre-bankruptcy procedure, the assets of the

pre-bankruptcy debtor do not constitute the pre-bankruptcy estate.

This is due to the fact that after the pre-bankruptcy procedure is

opened, the company continues to perform its business activities.

5.2.2     Natural persons 

(a)     Out-of-court settlement  

Not applicable. 

(b)     Court proceedings

(i)      Court settlement 

Not applicable. 

(ii)     Bankruptcy proceedings

          Please see answer under Section 5.2.1. 

5.3  Outgrowth of the Legal Proceedings 
5.3.1     Companies  

(a)     Bankruptcy

The proceedings, which are initiated against the debtor before

opening of the bankruptcy procedure, shall be suspended by

opening of the bankruptcy procedure.

No other new procedure can be exercised against a debtor, as long

as the bankruptcy procedure continues. Please note that this refers

only to the bankruptcy creditors. The secured creditors are entitled

to initiate the proceedings against the bankruptcy debtor even

during the time the bankruptcy procedure is conducted.

(b)    Postponement of Bankruptcy

Not applicable.

(c)     Concord Restructuring

Please see the answer under Section 2.4.1A(c).

(d)    Amicable Restructuring

Any civil, enforcement, administrative procedures, as well as the

procedure for securing claims, shall be terminated upon the

proposal of the debtor after the decision on opening of the pre-

bankruptcy procedure has been published. During the

pre-bankruptcy procedure, the creditors are not entitled to initiate

the abovementioned proceedings against the debtor. However,

this does not apply to the secured creditors.

5.3.2    Natural persons 

Not applicable. 

5.4  Circumstances for Continuing Business
5.4.1     Companies  

(a)     Bankruptcy

By opening of bankruptcy, all of the rights and obligations of the

company’s management are transferred to the bankruptcy trustee.

A bankruptcy plan may foresee a possibility that all or part of the

assets of the bankruptcy debtor are transferred to the new legal

person established by the debtor, or the possibility that all or part

of the assets of the bankruptcy debtor are left to the debtor in

order to it to continue its business.

(b)    Postponement of Bankruptcy
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Not applicable.

(c)     Concord Restructuring

Please see the answer under Section 2.4.1A(c).

(d)     Amicable Restructuring

After the pre-bankruptcy procedure is opened, the company

continues to perform its business activities.

5.4.2     Natural persons 

(a)     Out-of-court settlement 

After the procedure is opened, the consumer continues to perform

its business activities (if applicable).

(b)     Court proceedings

(i)      Court settlement 

After the procedure is opened, the consumer continues to perform

its business activities (if applicable).

(ii)     Bankruptcy proceedings

After opening of the consumer bankruptcy proceedings the

consumer may request from the court permission for performing its

business activities.  

5.5   Authority to Supervise or Carry On
5.5.1     Companies

(a)     Bankruptcy

The bankruptcy trustee is the legal representative of the bankruptcy

debtor. All of the rights and obligations from the bankruptcy debtor’s

management are transferred to the bankruptcy trustee. 

(b)     Postponement of Bankruptcy

Not applicable.

(c)     Concord Restructuring

Please see the answer under Section 2.4.1A(c). 

(d)     Amicable Restructuring

Since the company continues to perform its business activities, it is

represented by the management board. Opening of the pre-

bankruptcy procedure does not affect the authority of the

management of the company. 

5.5.2     Natural persons 

(a)     Out-of-court settlement 

Opening of the procedure does not affect the authority of the

management.

(b)     Court proceedings

(i)      Court settlement 

Opening of the procedure does not affect the authority of the

management Bankruptcy proceedings. 

(ii)     Bankruptcy proceedings

After opening of the consumer bankruptcy proceedings, the

consumer may request from the court permission for performing its

business activities.

5.6   Restrictions
5.6.1 Companies 

According to the Public Procurement Act6 a public authority may

exclude from the public procurement procedure the offeror or the

contester if the bankruptcy procedure has been initiated against the

offeror. 

5.6.2  Natural persons

Not applicable.  

5.7   Effect of Procedures on Directors, Shareholders,
Employees

(a)     Directors

If the bankruptcy procedure is opened, the rights and obligations of

the company’s management are transferred to the bankruptcy

trustee. If the pre-bankruptcy procedure is opened, it does not affect

the directors of the company. They continue to perform business

activities.

(b)    Shareholders

If the bankruptcy procedure is opened, the shares of the shareholders

constitute the bankruptcy estate.

As for the pre-bankruptcy procedure, please note that the rights of

the shareholders are not affected. 

(c)     Employees

Opening of the bankruptcy procedure does not result in the

termination of employment contracts with the debtor as an

H
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employer. However, it can be deemed as a special justified reason

for cancellation of an employment contract. After the opening of

the procedure, the bankruptcy trustee may cancel the employment

contract, regardless of the agreed duration of the contract or a

stipulated suspension of the possibility for regular dismissal, and

regardless of the legal or contractual provisions regarding

protection of the employee.  The notice period shall be one month,

unless the Law provides for a shorter period. If the dismissal has

been requested by the trustee, the other party may demand

compensation for the damage incurred by the premature

termination of the employment as a creditor in bankruptcy. If the

employee believes that the termination of his/her employment is

not legally valid, he/she may demand protection of his/her rights

according to the provisions of the applicable Labor Act10. 

The bankruptcy trustee may, with the consent of the bankruptcy

judge, conclude new, temporary employment contracts in order to

finish the commenced business activities and prevent the

occurrence of damage. The salaries and other income based on

employment shall be determined by the trustee in bankruptcy,

with the consent of the bankruptcy judge, and in accordance with

the Labor Law and the collective agreement. The salaries and the

other income are settled from the bankruptcy estate. 

The abovementioned does not apply to the pre-bankruptcy

procedure. Opening of such procedure does not constitute a special

justified reason for cancellation of the employment contract.

5.8  Financing the Proceedings
5.8.1 Companies 

(a)     Bankruptcy

All expenses in relation to the bankruptcy proceedings are paid in

advance by the creditors requesting the bankruptcy of the debtor. 

Please note that the costs of the bankruptcy proceedings and the

other obligations of the bankruptcy estate shall be settled first from

the bankruptcy estate.

The costs of the bankruptcy proceedings include:

•        Costs of the court in bankruptcy proceedings;

•        Remuneration and compensation of the interim trustee in

bankruptcy, trustee in bankruptcy, members of the creditor’s

committee;

•        Any other expenses to be settled as costs of the bankruptcy

proceedings, as determined by this or any other law.

(b)     Postponement of Bankruptcy

Not applicable.

(c)     Concord Restructuring

Please see the answer under Section 2.4.1A(c).

(d)     Amicable Restructuring

Expenses of the pre-bankruptcy procedure include: 

•         Administrative expenses of initiation and of conducting the

procedure;

•         Reward and compensation for the work of the pre-bankruptcy

commissioner;

•         Any other expenses to be settled as costs of the pre-

bankruptcy proceedings, as determined by this or any other

law. 

When submitting a motion for initiation of the pre-bankruptcy

procedure the petitioner is obliged to pay in advance the costs of

the pre-bankruptcy procedure in the amount of HRK 5,000. Each

of the participants in the pre-bankruptcy proceedings must bear its

costs. Costs of the procedure are settled first from the debtor’s

assets.

5.8.2 Natural persons

Please see answer under Section 5.8.1.

5.9   Effect of Procedures on Contracts
5.9.1  Companies 

(a)     Bankruptcy

Bankruptcy of one of the party to the agreement does not result

with termination of the agreement. However, opening of the

bankruptcy procedure may be considered as the reason for

termination of the agreement by the other party to the agreement

due to the change of circumstances. Namely, according to the Civil

Obligation Act11 if after entering into a contract, extraordinary

circumstances arise, that were impossible to foresee at the time of

entering into a contract, making it excessively onerous for one party

to perform or if under such circumstances a party would suffer an

excessive loss as a result of the performance, it may request

variation or even termination of the contract. If the debtor and his
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contractual counterpart have not fulfilled, or have not fulfilled in

full, some bilateral contract at the time of opening of the

proceedings, the trustee in bankruptcy may fulfil the contract

instead of the debtor and demand the counterpart to fulfil his

obligation.

(b)    Postponement of Bankruptcy

Not applicable.

(c)     Concord restructuring

See the answer under Section 5.9.1 (a).

(d)    Amicable restructuring

Pre-bankruptcy of one of the party to the agreement does not

result with termination of the agreement. However, opening of

the pre-bankruptcy procedure may be considered as the reason

for termination of the agreement by the other party to the

agreement due to the change of circumstances. 

5.9.2 Natural persons  

(a)     Out-of-court settlement 

Such proceedings do not result with termination of the agreement. 

(b)    Court proceedings

(i)      Court settlement

Such proceedings do not result with termination of the agreement. 

(ii)     Bankruptcy proceedings 

Please see the answer under 5.9.1 (a). 

6.    ADDITIONAL FINANCE

6.1   Obtainment of Additional Financing
6.1.1     Companies 

(a)     Bankruptcy

A company against which the bankruptcy procedure is opened can

obtain additional finance. 

(b)    Postponement of Bankruptcy

Not applicable.

(c)     Concord restructuring

Please see the answer under Section 6.1.1(a).

(d)    Amicable restructuring

Please see the answer under Section 6.1.1(a).

6.1.2    Natural persons  

Please see the answer under Section 6.1.1.

6.2  Repayment Priorities
6.2.1    Companies 

If the company obtains additional finance during the bankruptcy

procedure such claims of the financiers do not have a priority in

repayment compared to the other claims solely on the ground

that they have been obtained during the bankruptcy procedure.

6.2.2   Natural persons  

Please see the answer under Section 6.2.1.

7.     TAX LIABILITIES & STATE SUPPORT

7.1    Tax Liabilities per Procedure
7.1.1     Companies 

The debtor’s obligations to maintain its business books according

to the provisions of the commercial and tax law shall not be

affected by the opening of the bankruptcy proceedings.

Regarding the bankruptcy estate, these obligations should be

fulfilled by the trustee in bankruptcy. By the opening of the

bankruptcy proceedings a new fiscal year starts. Time elapsed to

the day of the report hearing shall not be counted in the legal

time periods determined for preparing and publishing the year-

end financial statement. The provisions of the Companies Act for

appointing the auditor of the year-end financial statement shall

be applied in bankruptcy, bearing in mind that the auditor may

be appointed exclusively by the court of registration, following

the trustee’s suggestion. If the auditor has already been

appointed for the fiscal year prior to the opening of the

bankruptcy proceedings, the commencement of the case shall

not influence the legal validity of this appointment. Furthermore,

please note that the Republic of Croatia, local administration

and other public legal persons have a position of the secured

creditor if the object which is the subject of the obligation for

payment of taxes or duties serves as collateral for these

payments.
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7.1.2    Natural person  

Not applicable. 

7.2    Availability of State Aid
7.2.1    Companies 

The company against which the bankruptcy or the pre-bankruptcy

procedure has been initiated may receive the state support. The

Croatian State Support Act12 does not contain any prohibition in this

matter. However, this issue also must be in accordance with the

provisions of the competition law. Namely, the state supports that

disturb the competition by giving advantage to the beneficiary of

the state support are not in accordance with the State Support Act. 

7.2.2   Natural person  

Not applicable.

8.    ALTERNATIVE FORMS OF DEBT RECOVERY
AND RESTRUCTURING

8.1    Companies  
8.1.1 Informal Rescue or Insolvency Proceedings

The financial restructuring may also be conducted in an informal

way provided by the decision of the company’s management. 

8.1.2 Circumstances

According to the Croatian Criminal Act whoever, with knowledge of

his own indebtedness or insolvency, with an aim to diminish the

future bankruptcy estate, spends excessively, gives away property

considerably below its value, assumes unreasonable liability,

recklessly takes or gives loans, does business with an insolvent

person, omits to collect his claims on time, or in some other way

which is in obvious contrariety to the requirements of the proper

conduct of business decreases his assets, shall be punished by

imprisonment from six months to five years.

8.1.3 Reorganizing Approach 

Please see the answer above under Section 2.4.1A(b) regarding the

pre-bankruptcy procedure.

8.1.4 Pre-packaged Plans

Not applicable.

  8.2   Natural persons
Not applicable. 

9.    INTERNATIONAL ASPECTS

9.1    Companies 
9.1.1 Recognition of International Insolvency and Rescue

Proceedings

In principle, a foreign decision on opening of the bankruptcy

proceedings shall be recognized in Croatia if the following conditions

are met:

(i)      If it has been issued by a court or another body which has,

according to Croatian laws, international authority;

(ii)     If according to the law of the state where the decision has been

issued, the decision may be executed;

(iii)    If the recognition of this decision would not be contrary to the

public order of the Republic of Croatia.

The court shall reject the recognition of the foreign decision if,

following an objection made by the debtor or any other participant

in the proceedings and the objection establishes that the notice on

opening of the proceedings has not been properly served on the

debtor according to the law of the state where the decision has been

issued, and if the other basic debtor’s rights for defense have been

violated in these proceedings.  The foreign decision on opening of

the bankruptcy proceedings shall be recognized even if it has not

been perfected. 

9.1.2 Applicable Legislation or Case Law 

The general provision of the Bankruptcy Act regarding the

international bankruptcy prescribes that the bankruptcy

proceedings and its effects shall be determined according to the

laws of the country in which the bankruptcy proceedings have been

opened.  As for the court jurisdiction, please note that the court of

the Republic of Croatia shall have exclusive jurisdiction for

conducting bankruptcy proceedings against a debtor that has the

center of its business activities in the territory of the Republic of

Croatia. It shall be presumed, until proven otherwise, that the

debtor’s center of business activities is in the place registered as

the place of its head office.
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If the court of the Republic of Croatia would not have jurisdiction

according to the abovementioned provision, this court shall have

jurisdiction to conduct the bankruptcy proceedings if the debtor has

a business unit that is not a legal entity in the Republic of Croatia.

If in the Republic of Croatia neither the center of business operations

nor the business unit of the debtor is located, but only assets, the

bankruptcy proceedings in the Republic of Croatia can be opened

in the following events:

1.       When under the law of the country in which the debtor has

the center of business operations the bankruptcy proceedings

against him cannot be opened due to certain assumptions in

the bankruptcy law, although there is a bankruptcy reason;

2.       When under the law of the country in which the debtor has

the center of business operation the bankruptcy proceedings

relates only the debtor's assets in that country;

3.      When the opening of bankruptcy proceedings in the Republic

of Croatia is proposes to be opened because the foreign

judgment cannot be recognized under Croatian law:

4.      When the opening of a special bankruptcy proceedings in the

Republic of Croatia is proposed within the procedure for the

recognition of foreign decision on the opening of bankruptcy

proceedings.

In events under 1-3, the court within whose territory is the business

unit of the debtor or if the debtor does not have a business unit in

the Republic of Croatia the court in whose territory the debtor's

assets are located will have jurisdiction to conduct the bankruptcy

proceedings. If more than courts would be in competence, the court

to which was first submitted a proposal for the opening of

bankruptcy proceedings would be competent. 

From an international perspective over the bankruptcy process,

should a bankrupt company, duly established in Croatia under

Croatian laws, have any asset abroad; the liquidation of such asset

shall be conducted pursuant to the laws of such country in view of

the principle of territoriality. 

If a bankruptcy procedure has been initiated against a foreign

company which has some assets on the territory of Croatia, the

foreign bankruptcy trustee or a creditor may file a proposal for

recognition of a foreign decision on opening of the bankruptcy

proceedings and may request the opening of the bankruptcy

proceedings in the Republic of Croatia as a direct legal consequence 

of recognition.

In this case, the legal effects shall be determined exclusively by the

Croatian bankruptcy legislation.

9.1.3 Cooperation in Concurrent Proceedings

The Bankruptcy Act does not allow for the direct participation of

Croatian courts in concurrent proceedings in other jurisdictions. 

However, the Bankruptcy Act prescribes the obligation of the

bankruptcy trustees. They are bound to cooperate together in the

case a special bankruptcy proceeding is opened in some other

country along with the bankruptcy proceeding opened in Croatia.

The trustees are bound to exchange all legally permitted

information that may be of importance for conducting both of the

proceedings. 

9.1.4 International Treaties, Model Laws or EU Legislation

Croatia is not a party to the UNCITRAL Model Law on Cross-Border

Insolvency. As for the EU legislation, since the Republic of Croatia is

a member of the EU, the provisions of the EU legislation apply. 

9.1.5 Special Procedures for Foreign Creditors in Local Insolvency

Proceedings

Please be informed that in any suit or action against a Croatian

counterparty in Croatian courts, a foreign party, as a foreign plaintiff,

may be required to deposit security for court costs (“cautio

iudicatum solvi”), unless: 

•         The plaintiff is considered to be a national of one of the

contracting states of the Convention on Civil Procedure made

at The Hague on March 1, 1954, or the Convention on

International Access to Justice as of 1980; or 

•         The plaintiff is a national of a state that has signed a bilateral

treaty with Croatia and duly ratified, containing inter alia, a

waiver of the cautio judicatum solvi requirement on a

reciprocal basis.

9.2   Natural persons 
Please see answer under Section 9.1. 
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GREECE

1.      INSOLVENCY

1.1      Definition of Insolvency
The insolvency of the debtor may be declared in two cases: current

or threatened inability of the debtor to fulfil his pecuniary

obligations as they become due, in a general and permanent

manner. The basic principle of insolvency is the collective

satisfaction of the creditors of the debtor. There are, however,

specific categories of creditors, such as secured and privileged

creditors, for which preferential treatment is provided by law. As

an institution aiming at the total compulsory execution, insolvency

seizes the existing estate of the debtor at the time of the declaration

of bankruptcy with the view of satisfying all the creditors in

accordance with their ranking.

1.2     Legal Framework 
•          Greek Bankruptcy Code (“GBC”)1;

•          Council Regulation (EC) 1346/2000 of 29 May 2000 on

insolvency proceedings; and 

•          Law 3858/20102 which adopted the UNCITRAL Model Law

on Cross-Border Insolvency of 30 May 1997;

•          Special Insolvency legislation. Indicatively, with regards to

Insurance Companies legislative decree 400/70 is applicable,

whereas for Credit Institutions Articles 145 and 145A of Law

4261/20143, Resolution of the Credit and Insurance

Committee of the Bank of Greece with number 21/2/4-11-

2011 (“Regulation for the special liquidation of Credit

Institutions”), and Law 3458/20064 Rehabilitation and

Resolution of Credit Institutions as all of the above have been

amended and are currently in force, as well as Law

4335/2015 on the recovery and resolution of credit

institutions5 (transposing Directive 2014/59/EU – the

“BRRD”) apply. 

•          Law 4307/20146.

1.3     Main Actors
The competent authority for insolvency proceedings is the

Insolvency Court; this is the multi-member Court of First Instance

of the district in which the debtor has its center of main interests

(“COMI”).

2       INSOLVENCY PROCEEDINGS

2.1      Main Types 
There are four main types of insolvency proceedings:

a)        “Ordinary” Bankruptcy, which in the majority of the cases

leads to the liquidation of the assets of the company (Post-

bankruptcy procedure).

b)        Pre-bankruptcy rehabilitation procedure under Article 99 et

seq. of the GBC, under which the business continues after

reorganizing on the basis of an agreement with a prescribed

majority of creditors (“rehabilitation procedure”). There are

two types of rehabilitation procedure, judicial and non-

judicial. The judicial procedure starts with the submission of

an application for entry and continues with the issuance of a

Court decision ordering the opening of the procedure; the

non-judicial procedure, also commonly known as “pre-pack”,

aims at the direct ratification of the rehabilitation agreement,

skipping the stage of the submission of an opening

application. Lately, “pre-pack” procedure is being used more

frequently. 
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4      Law 3458/2006 on “rehabilitation and liquidation of Credit Institutions and other provisions”, which was published at the Greek Government Gazette (FEK) A’ 94/8.5.2006.
5      Law 4335/2015, which was published at Greek Government Gazette (FEK) A’ 87/23.7.2015  
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4354/2015, Greek Government Gazette (FEK) A’ 176/16.12.2015 regarding, among others, the management of non-performing loans.   
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c)        Special liquidation procedure under Article 106 (ia) of the

GBC (“special liquidation”).

d)        Post-bankruptcy restructuring plan under Article 107 et seq.

of the GBC (“Reorganization plan”).

Insolvency Tests

There are no specific financial or quantitative criteria, which, if

present, automatically establish that the debtor is insolvent. It lies

upon the discretion of the judge to ascertain whether bankruptcy

has occurred or not. Indicatively, according to jurisprudence, the

notification of bills of protest, the issuance of payment orders, the

imposition of property seizure and, particularly regarding sociétés

anonymes the publication of a balance sheet displaying a significant

reduction of the company’s assets in relation to its share capital

may be used as indications in order to prove that the debtor is

insolvent. 

2.2    Grounds for Initiating Each Proceeding
(a)       Bankruptcy proceedings,

Two basic conditions must be met for the declaration of

bankruptcy:

(i)        The debtor must be unable to meet timely its due payment

obligations in a permanent and generic way (“cessation of

payments”). Moreover, if the cessation of payments is not

yet manifested, but is imminent and accompanied by a

forecast that the debtor company will not have the necessary

liquidity to fulfil its current and future monetary obligations

in spite of expected collections, the debtor company is

entitled to file the respective application itself; and The

debtor’s estate must be adequate to cover the expenses of

the bankruptcy proceedings.

The application for the declaration of bankruptcy is submitted by

the following persons:

(i)        Every creditor of the debtor who has a legitimate interest;

(ii)       The debtor, who is obliged to file for bankruptcy within 30

days starting from the day of cessation of payments. The

debtor is also entitled to file a voluntary application for

bankruptcy in case the cessation of payments is threatened.

According to the prevailing opinion, in case the debtor is a

société anonyme the relevant application should be filed

following the decision of the General Meeting of the

shareholders of the company.  

(iii)      The first instance court public prosecutor, provided that this

is justified by reasons of public interest;

(iv)      The liquidator of a bankruptcy proceeding, which has been

initiated in another member state of the European Union or

a third country, who may ask the opening of a secondary

insolvency procedure in Greece in accordance with the EU

Regulation 1346/2000 or the UNCITRAL Model Law on

cross-border insolvency respectively.

(v)       The special administrator, in the event that no bids are

received for any of the operational units of a debtor company

in the new extraordinary special administration procedure

under Law 4307/2014. 

(b)      Rehabilitation procedure

In order for a debtor to file an application for submission to the

rehabilitation procedure, he should be in a state of present or

threatened inability to fulfil its due payment obligations in a generic

way. Debtors, who have already reached the state of cessation of

payments, may also enter into the rehabilitation procedure. In such

case, the debtor should also submit in the same legal document

the application for the declaration of bankruptcy, the examination

of which shall be suspended until the termination of the

rehabilitation procedure, provided that the application for the

opening of the rehabilitation procedure is accepted. According to

recent amendments in law, debtors who are still able to fulfil their

pecuniary obligations may also be subjected to the rehabilitation

procedure, if upon judgment of the competent court the insolvency

of the applicant debtor is considered probable and likely to be

avoided through such procedure.

(c)       Special liquidation procedure

The debtor company should be in a state of present or threatened

inability to fulfil its due payment obligations in a generic way.

The application is submitted by the following persons:

(i)        Creditors representing at least 20 per cent of the total claims

against the debtor;

(ii)       The debtor.

(d)      Reorganisation plan

This is applicable in cases where the debtor has been declared

bankrupt. In such case the reorganisation plan is submitted by the

debtor or its syndic.

2.3    Formalities for Initiating Each Proceeding
(a)       Bankruptcy proceedings 

The application for the declaration of bankruptcy should indicate
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the name, surname or the corporate name in case of a legal entity

and the tax identification number of the debtor as well as the COMI.

A deposit slip of the Deposits and Loans Fund of an amount of EUR

500 should also be submitted together with the application in order

to cover the initial expenses of the procedure. Depending on the

person submitting the application, i.e. the debtor or creditor,

elements proving the cessation of payments or the threatened

inability of the debtor to fulfil his due payment obligations in a

permanent and generic way should also be submitted.

(b)      Rehabilitation procedure

The content of the application is wide and includes, among other,

details concerning the enterprise of the debtor, its economic

situation, the causes of its financial difficulties, the proposed

financial measures to address the situation and the negotiations

that have already taken place with creditors.

(c)       Special liquidation procedure

The application contains the same information, which needs to be

included in an application for bankruptcy making, however, with a

specific reference to the fulfilment of all the necessary conditions

for submission to the procedure of special liquidation in operation

and accompanied with (i) the statement of acceptance  of a natural

person or legal entity of his/its appointment to act as liquidator

and (ii) the report of the same person or entity on the planned

course of the liquidation and the operation of the business.

Following the decision which accepts the application, the court

appoints a liquidator who is responsible to conduct a number of

actions in order to transfer the assets of the enterprise to the

successful bidder following public auction proceedings and to

satisfy the claims of creditors out of the proceeds of the liquidation.

(d)      Reorganisation plan 

The debtor or its syndic submits a plan including information on

the financial status of the debtor, the restructuring measures

proposed and the assessment of the impact of the plan on the

creditor’s rights.

Conduct of insolvency proceedings 

The competent court for all the above-mentioned insolvency

proceedings is the multi-member Court of First Instance of the

place where the COMI of the company is situated. 

(a)       Bankruptcy proceedings 

The main stages of bankruptcy proceedings are the following: 

(i)        Publication of the decision declaring bankruptcy;

(ii)       Registration of mortgages and pre-notices of mortgages for

which there is a title against the third-party debtors to

bankruptcy as well as mortgages over all immovable assets

of the bankruptcy estate;

(iii)      The sealing of the debtor’s assets;

(iv)      The unsealing and inventory of the debtor’s assets;

(v)       The auditing of credits, which takes place in two stages, one

concerning the announcement of claims of creditors and

another concerning the verification of claims.

More particularly, in case the petition is upheld, the relevant court

decision also appoints the syndic as well as a reporting judge and

provides for the sealing of the debtor’s assets. The decision declaring

bankruptcy is immediately enforceable and its judicial stay is not

allowed. It could however, be challenged with the judicial recourses

of appeal and appeal in cassation that are exercised and tried under

the procedure of voluntary jurisdiction and are also directed against

the syndic. One of the first tasks of the syndic is to make the

appropriate arrangements for the publication of the decision

declaring bankruptcy together with the relevant invitation to the

creditors in order for them to convene before the reporting judge

in a creditors’ meeting for the drafting of the list of alleged creditors

and to elect the creditors’ committee. The creditors’ committee

monitors the progress of the bankruptcy proceedings and provides

assistance to the syndic in carrying out his duties. The syndic with

the permission of the reporting judge is entitled to perform the

obligations of the bankrupt under the outstanding contracts and

also to demand from other contracting parties the performance of

their own commitments.

After the completion of the verification of claims and as long as no

acceptance or ratification of a reorganization plan has been

achieved, the syndic proceeds to the liquidation of the debtor’s

assets and distributes its proceeds to creditors either by selling the

business as whole or by selling its individual components, separately

or in groups. 

(b)      Rehabilitation procedure

The court issues a decision ordering the opening of the procedure,

against which only a third party objection may be exercised; appeal

may only be filed by the debtor against decisions rejecting the

opening. A mediator or a special attorney-in-fact may optionally

be appointed by the court. Likewise, the decision opening

rehabilitation may decide on the convocation of a creditors’

assembly, in which case the appointment of the mediator becomes
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mandatory. In practice, the convocation of an assembly of creditors

to vote on the agreement is optional, mainly useful in cases where

a big number of creditors renders direct negotiations more difficult.

The scope of the agreement may vary, including any adjustment

whatsoever with respect to the debtor’s assets and liabilities. 

The conclusion of the agreement can be conducted, either after the

respective decision of a creditors’ meeting by a quorum of creditors

representing at least 50 per cent of the totality of claims and a

majority of 60 per cent of claims of creditors represented at the

meeting (including at least 40 per cent of creditors secured by in

rem securities or holding a special lien or a pre-notice of mortgage

represented at the meeting), or by means of confidential

negotiations with creditors representing the above majority

percentages (60 – 40 per cent) of the totality of the claims. In the

latter case, the enterprise has the opportunity to avoid the

disclosure of its financial difficulties to the public. In the event that

the court proceeds to the ratification of the agreement, then the

latter shall have a binding effect even on dissenting creditors.

(c)       Special liquidation procedure 

(i)        The liquidator, once appointed, proceeds to the following

actions: Inventory of the assets of the company; 

(ii)       Drafting of an offering memorandum;

(iii)      Publication of an invitation for a public auction for the sale

of the assets of the company (as a whole or in operational

units) providing for the additional terms and conditions of

the public auction contemplated;

(iv)      Following the termination of the procedure for the

submission of offers, the liquidator proceeds to their

unsealing and their evaluation. At this stage the liquidator

drafts a report and proceeds to the ranking of the offers

submitted, the acceptance of the most appealing offer and

the award;

(v)       The report is notified to all parties, who have legitimately

submitted offers and is also submitted to the court with a

relevant application for ratification and acceptance;

(vi)      The court may ratify the proceeding, order any additional

terms and conditions for the sale and declare the successful

bidder, or reject it. The decision of the court is not subject to

any legal recourses, except third-party objections filed by

persons, which have not been summoned and did not

participate at the relevant hearing.;

(vii)     Thereafter, the liquidator prepares  the transfer contract,

which the selected buyer(s) should accept within an exclusive

deadline of five (5) working days, otherwise the immediately

following bidders shall be called to agree to the sale. 

(viii)    Finally, the liquidator invites the creditors to formally

announce their claims and, after deducting from the

proceeds of sale the liquidation expenses, drafts a ranking

report (table)  for the distribution of the remaining proceeds

among creditors announced on the basis of the general

provisions for the ranking of creditors in bankruptcy.;

The whole special liquidation procedure may not last more than 12

months since the stage of the inventory of the assets, with a right

of extension for another six months.

(d)      Reorganisation plan

If the competent court approves the plan, the latter is subject to

the approval of the creditors’ assembly, adopted by the majority

(creditors representing 60 per cent of the total claims, including 40

per cent of secured claims). The plan is finally ratified by a court

decision, which is binding upon all creditors of any category and

constitutes an enforceable title.

2.4    Ending the Formal Proceeding
A.        Processes 

(a)       Bankruptcy proceedings 

There are two options available for the conclusion of the

bankruptcy proceedings: the reorganisation plan and the liquidation

of the debtor’s assets. More specifically, after the completion of the

verification of credits and as long as no acceptance or ratification

of a reorganisation plan of the debtor’s business has been achieved

or such has been annulled for any reason, the bankruptcy reaches

the stage of the union of creditors. At this stage, the syndic proceeds

to the liquidation of the debtor’s assets and distributes its proceeds

to creditors in accordance with their ranking, either by selling the

business as whole or by selling its individual components, separately

or in groups. 

(b)      Rehabilitation procedure

The ratification of the rehabilitation agreement is vested in the

power of a judicial decision. The agreement has a binding effect on

all creditors, even on the dissenting ones.

(c)       Special liquidation procedure 

Following the declaration of the successful bidder, the liquidator

drafts the contract for the transfer of the assets of the company for

execution by the buyer(s) and distributes the proceeds of sale

among creditors who have announced their claims. 
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(d)      Reorganisation plan

Upon the approval of the plan, the bankruptcy proceedings are

terminated and the debtor assumes the operation of the business

aiming at the fulfilment of the terms of the plan, whereas the

creditors assume their claims against the debtor within the terms

of the plan.  The plan may be annulled, if the debtor is convicted

for fraudulent bankruptcy or following a petition filed by a creditor,

if it transpires that it was a result of collusion of the debtor with a

creditor or a third party. If the reorganisation plan is not endorsed,

the bankruptcy estate is placed into liquidation. Following the

liquidation and the distribution of the liquidation proceeds, the

bankruptcy procedure is terminated. 

B.        Cramming Down

A significant change introduced by the GBC and especially the

provisions concerning the rehabilitation procedure with the legal

reform of September 2011 is the binding effect of the rehabilitation

agreement on all creditors of the debtor, even if they are not

contracting parties or they have not voted in favour of the

rehabilitation agreement. The same regime continues applying

under the latest amendments introduced by Law 4336/2015. 

3.    RIGHTS OF CREDITORS 

3.1     Claw-back Actions
In order to prevent the reduction of the debtor’s property, GBC

provides for the possibility of subsequent recall of any detrimental

transactions carried out within the stage running up from the

cessation of payments up to the declaration in bankruptcy for a

maximum period of two years prior to the issuance of the decision

declaring bankruptcy (the “hardening period” or “suspect period”),

except if expressly otherwise provided under the GBC or other

Greek specific laws.

(a)       Mandatory revocation 

The acts that are mandatorily revoked are the following: 

(i)       Donations and gratuitous transactions, in general, as well as

these in which the consideration that the debtor received

was disproportionally smaller in relation to his dispensation; 

(ii)      Payments of non-matured debts; 

(iii)     Payments of matured debts by other means and not in cash

or by the agreed consideration – irregular payments; 

(iv)     Establishment of in rem security, including the pre-notation

of mortgage or the granting of other securities of contractual

nature (e.g. pledge, fiduciary transfer) for pre-existing

unsecured obligations, for which the debtor has not assumed

a corresponding obligation or for securing new obligations

that were assumed by the debtor with a view to replacing

previously existing obligations. 

(b)      Optional revocation 

Apart from the above acts, which are subject to obligatory

revocation, other acts concluded during the suspect period are

subject to optional revocation provided that they are detrimental

for the group of creditors. Such actions include every bilateral act

of the debtor or payment by him of his mature debts, which was

concluded after the cessation of payments and before the

declaration of bankruptcy. A condition for the application of the

above provision of law is knowledge by the counter-party that the

debtor had ceased his payments, which, however, should be

considered established in cases where bankruptcy is present. 

Also, acts of the debtor concluded within the last five years prior to

the issuance of the bankruptcy decision with intent to harm the

creditors or to benefit others, are revoked, if the third party with

whom the debtor contracted had knowledge of the debtor’s

malicious intention at the time of performing the act. The

abovementioned acts are revoked following a court decision, which

is directly enforceable. However, suspension may be granted in

accordance with the general provisions of the Code of Civil

Procedure. A competent court for filing a revocation action is the

multi-member Court of First Instance of the place where the debtor

has the COMI. 

All revocable transactions based on the provisions of the GBC may

be challenged during the bankruptcy proceedings, subject to a time-

bar period of one year, since the syndic first became aware of the

revocable act. In any event, revocation actions become time-barred

two years after the declaration of bankruptcy. Also, revocation

actions are extinguished in case bankruptcy is terminated. The

syndic is obliged to file such claim and participate in the relevant

court proceedings with due diligence in case all prerequisites for the

revocation of an act are fulfilled. 

Following a claw-back action, anyone who has acquired an asset

(movable or immovable) of the debtor is obliged to retransfer it to

the bankruptcy estate in order to be liquidated in accordance with

the relevant provisions of the GBC. Particularly, in case of
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immovable property the relevant court decision and the approval

of the syndic need to be transcribed to the competent Land

Registry.  If the physical retransfer is not possible, the obligation is

governed by the provisions of the Greek Civil Code for unjust

enrichment (Articles 904 et seq.) which apply mutatis mutandis.

3.2    Claiming Debts
(a)       Bankruptcy proceedings 

The creditor should announce his claim within a deadline of one

month starting from the publication of the decision which declared

bankruptcy. The creditor mentions the nature and the cause of his

claim, the time this has arisen, the amount as well as whether his

claim is or is not privileged or secured and the assets which form

the collateral of the security in rem or special lien or whether there

is retention of title. Creditors who have not announced their claim

within the legal deadline so as to participate in the procedure for

the verification of claims may, with a challenge and at their own

expenses, request its verification from the insolvency court. The

verification of claims is made by the syndic before the reporting

judge and starts three days after the lapse of the deadline for the

announcement and may not exceed one month, with a possibility

of extraordinary extension of up to two months to be granted by

the reporting judge, where this is considered necessary in view of

the volume and the nature of claims, as well as the number of

creditors.

(b)      Rehabilitation procedure

The debtor may submit an application for the granting of

provisional measures either together with the application for the

opening of the rehabilitation procedure or through a separate

application addressed to the court, following the submission of the

application for the opening of the rehabilitation procedure before

or during the date of the hearing of the case. Moreover, the debtor

is also entitled to apply for the granting of provisional measures

with an application addressed to the president of the court any time

until the issuance of the decision which would ratify (or not) the

rehabilitation procedure.

The court may order the full or the partial suspension of individual

enforcement acts against the debtor’s assets, starting from the

submission of the application for the opening of the rehabilitation

procedure until its termination. Such suspension concerns the

obligations of the debtor which have arisen before the submission

of the application for the opening of the rehabilitation procedure,

as well as new claims under certain circumstances. The application

for the granting of provisional measures may be also accompanied

by an application for the issuance of a provisional order.

Such suspension may also be extended to guarantors or other co-

debtors, in case of important business or social reasons. It should

be noted that according to explicit provision of law, provisional

measures do not affect financial collateral agreements and close-

out netting clauses pursuant to Law 3301/2004 (implementing in

Greece EU Directive 2002/47 of the European Parliament and of

the Council of 6 June 2002 on financial collateral arrangements)

nor the rights for termination of lease and repossession of leased

premises in accordance with lease contracts in case where the

debtor has defaulted in the payment of six or more monthly rents.

The suspension of individual actions does not apply to secured

creditors in relation to the secured assets of the insolvency estate. 

3.3    Rights of Secured and Unsecured Creditors
Creditors, whose claims are secured by a special lien or in rem

security over assets of the insolvency estate, are satisfied exclusively

from the liquidation of same. Secured creditors are satisfied from

the total of the bankruptcy estate only in case they waive their

privilege or their security or the secured object does not suffice for

their satisfaction. Unsecured creditors are satisfied from the

insolvency estate in its totality. The satisfaction of their claim

follows the satisfaction of the privileged creditors. 

3.4    Ranking of Claims
After deducting the judicial fees, the fees relating to the

administration of the bankruptcy estate, including the syndic’s

remuneration, and the claims of the team creditors, the creditors

are ranked in the distribution list, as follows:

(i)        Claims from the financing of the debtor of whatever nature,

in order to ensure the continuation of its activities and of the

payments under the rehabilitation agreement or the

reorganisation plan of the business.

(ii)       Outstanding VAT claims, and claims from withholding taxes

along with the claims arising from employment contracts,

provided that these latter have been incurred within the last

two years before the declaration of bankruptcy. Claims due

to the termination of the employment contract are included

in the same rank irrelevant of the time they have arisen. Also

in the same rank are included the claims of the Social Security

Organisations. Claims held by the Greek State and Local

Government Organisations.

(iii)     In light of the recently amended provisions of the Code of
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Civil Procedure (GCCP), claims of the same rank shall be

satisfied proportionately, unless the law provides otherwise. 

 

With regards to the claims’ allocation it is now foreseen that:

(i)       Creditors holding a general privilege (i.e. Social Security

Organisations, Public Sector, employees) will be satisfied

from 1/3 of the auction proceeds, whereas the remaining

2/3 will be allocated to the secured creditors;

(ii)      If apart from claims with a general privilege, there are

secured claims as well as unsecured claims, the secured

creditors will be satisfied by the 65 percent of the auction

proceeds; the creditors having a general privilege will be

satisfied by 25 percent; and the unsecured creditors up to

10 percent of the auction proceeds, which will be

distributed to the creditors pari passu;

(iii)     If there are secured (special privilege) claims along with

unsecured claims, secured claims will be satisfied by up to

90 percent, and unsecured ones by 10 percent of the

auction proceeds, which likewise will be distributed among

unsecured creditors pari passu.  If there are claims of

creditors holding a general privilege, along with unsecured

claims, the creditors holding a general privilege will be

satisfied by 70 percent of the auction proceeds, and the

unsecured creditors will be satisfied pari passu from the

remaining 30 percent of the auction proceeds.

3.5    Debt Set-off Before and After Bankruptcy
(a)      Legal set-off

The set-off proposed by a unilateral statement of the creditor to

the debtor (legal set-off), provided that the conditions of the set-

off were met before the debtor was declared bankrupt, cannot be

revoked. 

(b)      Contractual set-off

The general principle is that the contractual set-off is prohibited

after the declaration of bankruptcy, while it is subject to optional

revocation in the event that the same took place during the

hardening period, i.e. the period from cessation of payments up

to the declaration in bankruptcy for a maximum period of two

years prior to the issuance of the decision declaring bankruptcy.

3.6    Interest
From the declaration of bankruptcy, the claims of the creditors,

which are not secured by a special lien or a right in rem, cease to

bear legal or contractual interest. The reorganisation plan may also

have as a context the payment, full or partial, of interest, the

accrual of which ceased by reason of the declaration of bankruptcy.

3.7    Other Mechanisms to Secure or Recover Unpaid
Debts
There are various ways which may safeguard that the creditor will

satisfy his claim despite the insolvency of the debtor. Letters of

credit and bank guarantees which have an autonomous character

in relation to the underlying relationship (e.g. sale) normally

constitute sufficient security. 

4.    LIABILITY

4.1     Director Liabilities for Trading Distressed
Company
Directors can be liable, together with the company, for any tortious

act or omission that took place during their management or

representation of the company (Article 71 of the Greek Civil Code). 

Civil liability in the GBC is distinguished between two separate

legal reasons:

(a)      Culpable delay in filing for bankruptcy

The board of directors is obliged to file for bankruptcy within 30

days from the moment when the company reached the state of

the “cessation of payments”. The liability covers the damages of

creditors, which were created from the date when the application

for bankruptcy should have been filed as above up to the

declaration in bankruptcy. 

(b)      Causing the company to file for bankruptcy due to gross

negligence or wilful misconduct

Directors’ liability in this regard is founded only when bankruptcy

actually is declared and not merely in cases where the company

reaches the state of the cessation of payments or the application

for bankruptcy is eventually rejected on the grounds of insufficient

assets to cover the expenses of the proceedings. Such liability

mainly concerns bad management, wrong business decisions,

conduct of competitive acts against the company etc.

Liability can also be established on Article 914 of the Greek Civil

Code on torts, particularly in cases where other provisions of law

such as insolvency law provisions have been violated. 
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4.2    Liabilities for an Insolvent Company's Debts
Creditors whose claims are created during the period of

bankruptcy from the activity of the syndic are considered as group

creditors. This category of creditors may request the satisfaction

of their claim following lawsuit towards the syndic as administrator

of the bankruptcy estate. If these persons obtain an execution title,

they are satisfied from the bankruptcy estate in priority, i.e. before

the bankruptcy creditors. 

4.3    Criminal Liabilities
Apart from civil liability, the GBC extends penal liability for various

acts to administrators, members of the board of directors and to

the directors of legal entities, who committed the crimes specified

therein. An extensive enumeration of crimes punished with up to

two years imprisonment as well as pecuniary fines is included in

the relevant provisions of the GBC. Among them is the liability for

hiding assets, entering into speculative or high-risk contracts,

omitting to keep the regular books, hiding the commercial books,

illegally omitting the drawing up of balance sheets, diminishing

the assets of the company, favourably treating a creditor to the

detriment of other creditors. 

5.    EFFECTS OF INSOLVENCY ON
INSOLVENT

5.1     Acceleration of Maturity of Insolvent’s Debts
Claims against the debtor that are not due at the declaration of

bankruptcy, except for those of secured creditors, are considered

due and payable. Secured creditors’ claims become due and

payable on their actual maturity.   

5.2    Effects of the Procedures on Assets of the
Insolvent
(a)      Bankruptcy proceedings

From the time of the declaration of bankruptcy, the debtor is

deprived of the administration (managing and disposing) of his

estate (“bankruptcy divestment”), which is exercised only by the

syndic. 

(b)      Rehabilitation procedure

The assets of the debtor are disposed in accordance with the

rehabilitation agreement achieved. In case the debtor has

requested and the court has granted provisional measures and

provisional order prohibiting the individual measures of forced

execution against the debtor’s estate, the granting of this

suspension results automatically to the prohibition of the disposal

of the immovable property and equipment of the debtor’s

business.

(c)       Special liquidation procedure

The assets are transferred based on public auction proceedings in

a period of maximum 12 months, which may be extended for

another six months. 

(d)      Reorganisation plan 

The assets of the debtor are disposed in accordance with the

reorganisation plan achieved.

5.3    Outgrowth of the Legal Proceedings 
After the declaration of bankruptcy, the debtor does not have a

legal standing in trials regarding the insolvency estate. The trials

concerning the debtor are held by the syndic. In addition, the

declaration of bankruptcy results to the violent termination of all

pending trials. 

5.4    Circumstances for Continuing Business
(a)       Bankruptcy proceedings

The declaration of bankruptcy results to the liquidation of the

bankruptcy estate and its distribution to the creditors of the debtor. 

However, in case the debtor is a legal person, the lapse of ten years

from the declaration of the bankruptcy and under the condition

that the debtor has repaid all bankruptcy creditors in principal and

interest until the declaration of bankruptcy, results to its

reinstitution. 

(b)      Rehabilitation procedure

The rescue of the debtor’s business is the task of the mediator in

case one is appointed following the court decision which opens the

rehabilitation procedure. The business is continued in accordance

with the terms of the rehabilitation agreement. 

(c)       Special liquidation procedure

The preservation of the business is one of the prerequisites for the

acceptance by the court of the application for submission to the

special liquidation procedure. The business is undertaken by a third

party/ liquidator who is selected based on financial criteria in order

to continue the business. 
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(d)       Reorganisation plan 

The reorganisation plan aims at the rescue of the business. The

business is continued in accordance with the terms of the

reorganisation plan. 

5.5     Authority to Supervise or Carry On
(a)       Bankruptcy proceedings

(i)        The Insolvency Court is the multi-member Court of First

Instance that declared the bankruptcy. It exercises the

supreme supervision in the administration of the operations

of the bankruptcy. 

(ii)       The syndic undertakes the administration of the bankruptcy

estate;

(iii)      The reporting judge who is a First Instance Court judge has

the duty to supervise and expedite the operations of

bankruptcy and to order all emergency measures for

safeguarding the bankruptcy estate. He also supervises the

work of the syndic. 

(iv)      The creditors’ meeting which consists of all creditors of the

bankruptcy is competent for important decisions concerning

the bankruptcy procedure. 

(b)       Rehabilitation procedure

(i)        The mediator whose task is to achieve the conclusion of an

agreement between the debtor and its creditors which is

submitted for ratification by the Insolvency Court; 

(ii)       The Special Representative/Trustee is appointed in case the

debtor or creditor has requested so and when his

appointment is considered necessary for the execution of

specific acts. 

(iii)      The Insolvency Court exercises a triple role; it decides on the

opening or not of the rehabilitation procedure, ratifies or not

the rehabilitation agreement and decides on the closure 

of the rehabilitation procedure. 

(c)       Special liquidation procedure

(i)        The liquidator acts as legal representative of the debtor and

exercises all the administrative and managing powers of the

company under liquidation;

(ii)       The Insolvency Court decides on the acceptance or not of the

application for submission to the special liquidation procedure

and the ratification of the procedure adding upon its

discretion special terms on the transfer agreement, awarding

the successful bidder of the public auction and appointing a

reporting judge for the distribution of the auction proceeds.

(d)      Reorganisation plan

The Insolvency Court screens the plan and proceeds to its

acceptance or rejection. Following its acceptance by the creditors,

the reorganisation plan is submitted for judicial ratification, without

which it does not produce legal effects. 

5.6    Restrictions
The GBC does not provide any restrictions of personal nature for

the debtor who is a natural person. However, restrictions imposed

by special provisions of law, such as the exercise of the profession

of the insurance intermediary (insurance agent, broker and advisor)

apply.

5.7     Effect of Procedures on Directors, Shareholders,
Employees
(a)      Bankruptcy proceedings

The directors of a bankrupt company continue to exist but only

for the purposes of the bankruptcy and in order to assist the

syndic in his duties. Shareholders are not generally affected by

the bankruptcy of the company whose shares they own. With

regards to employees, the declaration of bankruptcy does not

result to the termination of the employment contracts, but the

syndic may rescind employment contracts of an indefinite

period of time by termination. 

(b)      Rehabilitation procedure

The status of directors, shareholders and employees does not

change, unless so provided in the rehabilitation agreement.

(c)      Special liquidation procedure

The management of the company is exercised by the liquidator

who acts as legal representative of the debtor. The shareholders

change following the transfer of the agreement. The status of

employees depends on the terms of the agreement. 

(d)      Reorganisation Plan 

The status of shareholders and employees does not change,

unless so provided in the reorganisation plan. 

5.8    Financing the Procedures
The bankruptcy proceedings are financed by the bankruptcy

estate. For this reason the existence of a significant bankruptcy

estate, which may cover the expenses of the proceeding, is a

prerequisite for the acceptance of the application for

bankruptcy. 
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5.9    Effect of Procedures on Contracts
(a)       Bankruptcy proceedings

Contracts of a continuing character maintain their force if the law

or the contract do not provide otherwise. The financial contracts of

a continuing character are specifically exempted and they can be

automatically terminated, or amended as a result of  bankruptcy

following the performance of specific contractual insolvency

clauses. Also, termination may still occur due to special law

provision of the law (e.g. leasing agreements). The syndic with the

leave of the reporting judge has the right to perform current

contracts, substituting the creditors group in the debtor’s place and

to demand performance by the counterparty. 

(b)      Rehabilitation procedure

There is no effect on contracts, unless so provided in the

rehabilitation agreement or specific clauses in the contract (e.g.

termination).

 (c)       Special liquidation 

Contracts of a continuing character are transferred to the third

person who acquires the business if the transfer is favourable for

the creditors and the other contracting party agrees so.  

6.    ADDITIONAL FINANCE

6.1      Obtainment of Additional Financing
The GBC adopts the international trend on the super-seniority of

“new money” in an attempt to encourage new lending, since post-

application loans are considered super-privileged. 

6.2     Repayment Priorities
The claims from the financing of the debtor of whatever nature, in

order to ensure the continuation of its activities and the payment

under the rehabilitation agreement or plan of reorganisation of the

business are ranked first on the list of the general privileges. The

persons, who in accordance with the rehabilitation agreement have

offered/provided services in order to help the continuance of the

business activity of the debtor and his payments, have the same

privilege. 

7.     TAX LIABILITIES & STATE SUPPORT

7.1      Tax Liabilities per Proceeding
The current applicable legislation (namely Article 50 of Law

4174/2013, the “Greek Tax Procedure Code”) provides for the joint

liability of specific individuals involved in the management and

administration of corporate legal entities as well as the joint liability

of shareholders or partners of capitalised entities with their personal

property regarding taxes assessed in the name of the legal entity

under the following conditions:

(a)       Withholding income taxes during the operation of the

company

Pursuant to the provision of Article 50 para. 2 of the Greek Tax

Procedure Code, the persons involved in the management of Greek

legal persons or legal entities, including branches of foreign

companies (i.e. presidents, directors, administrators, managing

directors and liquidators) bear the joint liability to pay any with

holding taxes (e.g. due to employment or payments of interest,

dividends etc.), VAT and other taxes (in Greek “epirriptomenoi foroi”)

owed by the legal entity during its operation as follows:

(i)        If the tax has been withheld by the company, but it has not

been remitted to the State, the liability is borne by the

aforementioned persons having the capacity provided by law

at the time of the expiry of the date for the remittance and

thereafter; 

(ii)       If the tax has not been originally withheld by the company, the

joint liability is borne by the persons having the

aforementioned capacity at the time when the obligation to

proceed to the tax withholding existed. 

(b)       Any kind of tax (including withholding taxes), interests and

fines at the time of the company’s dissolution or its merger.

In accordance with Article 50 para. 1 of the Greek Tax Procedure Code,

individuals, acting under the aforementioned capacity (i.e. presidents,

directors, administrators, managing directors and liquidators) during

the dissolution of a company or the time of its merger with another

entity, bear joint liability for the payment of any kind of tax, interests

and/or fines due by the legal entity as well as any withholding taxes,

regardless the time of their assessment. In addition to the

aforementioned individuals, in case of a merger, the absorbing person

or the new legal person after the merger is considered to be jointly

liable with the absorbed/dissolved entity for all of the taxes, interests,

fines and withholding taxes, irrespective of the time of their

assessment. 
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(c)      Joint (capped) liability of shareholders or partners of

capitalised entities

In accordance with par. 3 of article 50 of the Greek Tax Procedure

Code, all shareholders participating by 10 per cent or more in the

share capital of the legal entity which is being dissolved, are

considered to be jointly liable for such entity’s tax obligations at

the time of dissolution. Their liability though is capped at the total

amount of the dividend collected by each shareholder for the 3

years preceding the dissolution of the company. 

In addition, pursuant to par. 4 of article 50 of the Greek Tax

Procedure Code, any shareholder participating by 10 per cent or

more in the share capital of a legal entity within a 3-years period

preceding its dissolution shall be held to be jointly liable with the

legal entity for any tax obligations of the latter which correlate to

the time such person was a shareholder. Again, the joint liability of

the shareholder is capped at the amount of the dividends collected

by such shareholder for the 3 years prior to the dissolution of the

entity. Exemptions from such joint liability may apply for the

shareholders of listed entities.

(d)      Nature of the liability for tax debts

As per the prevailing case law and legal literature, the joint liability

of the persons involved in the management of the company (and

its shareholders, as the case may be) is objective  andex lege (i.e. is

basically founded upon the specific capacity of the person as a

manager (or shareholder) of the company and does not depend on

the fault of such person); thus, it is deemed as an extraordinary

liability due to the fact that it concerns debts of a third party,

namely those of the company. 

In addition, pursuant to the relevant jurisprudence, this kind of joint

obligation should be triggered only if the State fails to collect the

tax from the original obligor, namely the company. In this respect,

tax is assessed in the name of the company and through the

relevant assessment act, the State may pursue the collection of the

relevant burden from the person involved in the management of

the company (or the shareholder, as the case may be), who

essentially bears the additional liability of a “guarantor”.

Under the aforementioned preconditions, the persons involved in

the management of the legal entity or its shareholders, as the case

may be, are personally liable for the payment of the whole amount

originally due by the company, by means of their personal property. 

(e)       Tax liabilities in the case of rehabilitation procedure

The rehabilitation procedure might also affect tax debts of the

relevant company. According to the provisions of Articles 99 - 106

of the GBC as interpreted by the relevant jurisprudence, in case the

competent court ratifies the rehabilitation procedure or

rehabilitation agreement, tax liabilities, like other claims of the

State, are, in principle, not exempted from such restructuring7. 

7.2     Availability of State Aid 
The Greek State may grant support to firms subject to the

insolvency provisions in many forms, including loan guarantees,

capital injections, waivers of debt, soft loans or indemnities.

However, such State Support will need to be compatible with

Article 107(1) of the Treaty on the Functioning of the European

Union prohibiting illegal state aid (which is directly applicable to

Greek law).

For instance, State Support of any form may be compatible with

EU rules, if it qualifies as rescue and/or restructuring aid under the

“Community Guidelines on State aid for rescuing and restructuring

aid by the State” ([2004] OJEU C244/02) meeting the following

conditions: (i) the beneficiary firm must be a “firm in difficulty”; (ii)

the aid must be conditional on the implementation of a

restructuring plan aimed at restoring the long-term viability of the

beneficiary; (iii) the aid must be limited to the minimum necessary;

(iv) the aid must be combined with compensatory measures (e.g.

divestment of assets, reduction in capacity or market presence,

reduction of entry barriers on the market); (v) no other such aid

must have been granted in the previous 10 years (“one time last

time” principle).

8.    ALTERNATIVE FORMS OF DEBT RECOVERY
AND RESTRUCTURING

8.1     Informal Rescue or Insolvency Proceedings 
The debtor’s right to accept adjustments is not limited on the basis

of the general provisions of Civil and Commercial law.
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8.2    Circumstances
There are no specific circumstances under which such alternative

forms can apply.

8.3    Reorganising Approach 
See extensive analysis above (under the provisions on

“reorganisation plan”).

8.4    Pre-packaged Plans
The non-judicial rehabilitation procedure (“pre-pack” procedure)

aims at the direct ratification of the rehabilitation agreement

skipping the stage of the submission of an application for entry into

the procedure. A company would elect to proceed with the non-

judicial rehabilitation procedure, once assured that it has

concentrated the required majority of 60 per cent of the total

claims – including at least 40 per cent of secured claims– in order

to reach the agreement. Again, an expert’s report should

mandatorily accompany the application for ratification of the

agreement, while the option of preventive measures is also

available.

8.5    Extraordinary procedures for the settlement of
business debts (NPLs)
Law 4307/2014, which was published on 15-11-2014, has inter alia

made available the following extraordinary insolvency proceedings:

I.          the extraordinary procedure for the settlement of merchants’

debts, which may be initiated by merchants and which has

binding effect on all creditors; and

II.        the extraordinary procedure of special administration which

may be initiated by creditors.

Analysis 

I)         Application to the competent court for settlement with

creditors

Any natural person or legal entity may apply to the competent

court for the settlement of its debts until 31.03.2016 if it complies

with the following requirements:

a)        It has bankruptcy capacity (according to Art. 2 para 1 of the

GBC);

b)        Its COMI is situated in Greece;

c)        It acquires the consent of creditors representing at least:

i)         50.1 per cent of all its claims;

ii)        50.1 per cent of any claims secured in rem or by virtue of any

other form of security; and

iii)       Two credit institutions, representing at least 20 per cent of

the total obligations of the eligible entity.

d)        It has settled any outstanding amount owed to the tax

authorities or the social security funds or has entered into a

servicing program.

Basic features

1.         The settlement agreement with creditors provides for

restructuring measures, which may include inter alia the

partial write-off of the debt, the extension of the repayment

period, the conversion of receivables into equity (debt-for-

equity swap) or any other appropriate measure.

2.        The Court may order provisional measures for a maximum

period of six months from the submission of the application. 

3.        In case of opposition by third-party creditors, the Court does

not ratify the agreement only if the recalculation of the

amount of the claims of the consenting creditors does not

meet the required majority percentages.  

4.        The debtor is not permitted to file an application for

submission to the rehabilitation procedure or proceed with

a direct ratification of a rehabilitation agreement provided by

the GBC for a period of 12 months following the court’s

dismissal or approval of the settlement application.

5.         The debtor whose settlement application is approved is

entitled to repay any overdue debts towards the social security

institutions or the tax authorities in 100 monthly installments

and receive a write-off of any penalties and/or interest equal

to 20 per cent.

Subject to certain requirements, creditors who did not agree to the

debtor’s settlement agreement and whose receivables have

decreased, are entitled to claim damages from the debtor, if they can

prove that they would receive more through liquidation of the assets

in bankruptcy or of their securities, or in case they have suffered a

differential treatment without important business or social reasons. 

II)        Application for submission to special administration

Creditors may file an application for submission to special

administration at the Court of First Instance of the debtor’s COMI.

In order for the application to be submitted:

a)        The debtor should:

i)          have bankruptcy capacity;

ii)         have its COMI in Greece;

iii)        have ceased payments (according to art. 3 par. 1 of the GBC);

or

For joint-stock companies only, if they fulfilled the requirements of

Art. 48 para 1 of the C.L. 2190/1920 for dissolution for two
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consecutive fiscal years (non-payment of minimum share capital,

equity falls below 1/10 of the share capital, they have not published

annual accounts)

b)        The creditors should:

i)         include at least one credit institution; 

ii)        represent at least 40 per cent of the total amount of the debt

of the debtor according to its last published financial

statements;

iii)       submit together with the application a statement by virtue

of which the proposed administrator accepts its nomination.

c)        The administrator:

i)         should be an auditor or an auditing firm or a lawyer with

accounting knowledge or a law firm in which a lawyer with

accounting knowledge participates;

ii)        represents the debtor before any third party, is responsible

for the day-to-day management of the debtor, prepares its

financial statements, files its tax statements, drafts an

inventory of the debtor’s assets and based on that prepared

an offering memorandum which includes all useful

information for the debtor’s assets;

iii)       conducts a public tender for the sale of all the debtor’s assets

as per the provisions of art. 73 of the said law;

iv)       submits to the competent court the report drafted following

the public bid and the court ratifies it subject to the terms

and conditions of art. 15 of the draft law; 

v)        has to file an application for submission into bankruptcy of

the debtor in case no bids are received or the procedure of

transfer of at least 90 per cent of the debtor’s assets is not

concluded; and

vi)       is liable only for willful misconduct or gross negligence.

The duration of the special administration is 12 months starting

from the issuance of the decision of the court.

The fees of the administrator are agreed with and payable by the

creditors. 

III)       Introduction of NPL Management Companies

Law 4354/2015 (Greek Government Gazette (FEK) Official

Government Gazette issue A’ No. 176/16.12.2015) regarding, among

others, the management of non-performing loans (“NPLs”),

provides that the management of such loans can be assigned to

societes anonymes with their registered seat in Greece or the EEA

(the “management companies”) upon the issuance of a special

permit by the Bank of Greece.

The relevant application for the issuance of the permit must be

accompanied with certain documents by the applicant

(management) company, such as the articles of the association of

the company in their current form, the identity of the persons who

participate directly or indirectly in the applicant (management)

company or who, pursuant to the provisions of the articles of

association of the applicant (management) company or a

shareholders’ agreement, have special rights regarding the

management and administration of the company, the identity of

the Board of Directors, the organizational structure of the company,

a thorough report setting out in detail the basic principles and

methods applicable to the administration of the claims. 

These management companies are entitled, among others, to take

every legal recourse for the collection of the relevant claims, initiate,

attend and/or participate in pre-bankruptcy rehabilitation or

insolvency or bankruptcy procedures, procedures regarding the

settlement of debts and special administration in accordance with

the provisions of the above law 4307/2014.  In such cases, decisions

issued by the competent courts shall have a direct binding effect

on the initial) beneficiaries of the relevant claims from the NPLs.

9.    INTERNATIONAL ASPECTS

9.1     Recognition of International Insolvency and
Rescue Proceedings
EU Regulation 1346/2000 (the European Insolvency Regulation –

EIR), which came into force on 31 May 2002, is directly applicable

in Greece, as in other EU member states8. This Regulation in its

Article 16 para. 1 stipulates that “any judgment opening insolvency

proceedings handed down by a Court of a Member State which has

jurisdiction shall be recognized in all the other Member States from

the time that it becomes effective in the State of the opening of

proceedings”. This means that the foreign proceeding is

automatically recognised in Greece and no relevant application

should be submitted by the foreign liquidator. 
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Law 3858/2010, which came into force on 28 June 2010,

substantially repeats the text of the UNCITRAL Model Law on

Cross-border Insolvency. According to Article 15 of this Law, the

foreign syndic may request to the competent court the recognition

of the foreign procedure. 

9.2    Applicable Legislation or Case Law
There is no extensive Greek jurisprudence handling international

law matters. However, according to the provisions of the Council

Regulation (EC) 1346/2000, Greek courts generally recognise main

foreign procedures and initiate secondary bankruptcy proceedings

in Greece.

9.3    Cooperation in Concurrent Proceedings
The provisions of EU Regulation 1346/2000 (Article 31), which

basically stipulate that liquidators in the main proceedings and

liquidators in the secondary proceedings shall be duty bound to

communicate information to each other, are applicable. Law

3858/2010 provides two possibilities of cooperation in concurrent

proceedings: when an insolvency procedure starts or continues

before the Greek courts and when both insolvency procedures,

domestic and foreign, take place at the same time. 

9.4    International Treaties, Model Laws or EU
Legislation
(a)       Council Regulation (EC) 1346/2000 of 29 May 2000 on

insolvency proceedings; and 

(b)      UNCITRAL Model Law on Cross-Border Insolvency of 30 May

1997.

9.5    Special Procedures for Foreign Creditors in Local
Insolvency Proceedings
The GBC provides equal treatment for domestic and foreign

creditors.
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KOSOVO

1.    INSOLVENCY

1.1     Definition of Insolvency
According to the Bankruptcy Law in Kosovo, a company is

qualified as insolvent when it is unable to pay its debts in due

time or it is overloaded with debts. A company is considered as

overloaded with debts in the case that the liabilities of the

company toward third parties exceed its assets and it is not

possible to continue the economic activity.

1.2    Legal Framework
The main laws and legislation regarding insolvency and

bankruptcy in Kosovo are: 

•          Law No. 2003/4, dated 14 April 2003 on Liquidation and

Reorganization of Legal Persons in Bankruptcy, as

amended (“Bankruptcy Law”); 

•          Law No. 03/L-006, dated 20 September 2009 on

Contested Procedure, as amended by Law No. 04/L-118,

dated 13 September 2012 (“Law on Contested

Procedure”); 

•          Law No.03/L-199, dated 24 August 2010 on Courts, as

amended (“Law on Courts”); 

•          Law No. 04/L-082, dated 24 June 2012 Criminal Code of

Kosovo, as amended by Law No. 04/L-129 (“Criminal

Code”);

•          Law No. 04/L-024, dated 22 August 2010 on State Aid

(“Law on State Aid”).

•          Law No. 02/L-123, dated 27 April 2008 on Business

Organizations, as amended by Law No. 04/L-006, dated

23 June 2011 (“Law on Business Organizations”); 

•          Law No. 03/L-154, dated 04 August 2009 on Property

Rights and Other Real Rights (“Law on Property and Other

Real Rights”). 

1.3    Main Actors
The main actors in bankruptcy procedures are the debtor (i.e.

legal entity which is insolvent), the Creditors (secured and

unsecured), the commercial department of the Basic Court of

Pristina – Department for  Commercial Issues (“Bankruptcy

Court”) which has the exclusive competence at country level,

and the Bankruptcy Administrator which is appointed by the

Bankruptcy Cour t.

2.    INSOLVENCY PROCEEDINGS 

2.1     Main Types 
The Bankruptcy Law provides that for companies in financial

difficulties in Kosovo, a bankruptcy procedure may be initiated.

Once the bankruptcy proceedings are initiated, there is an option

for either (i) adoption of reorganization plan for the survival of the

legal person, or (ii) liquidation of the company.

2.2    Grounds for Initiating Each Proceeding
According to Article 7 of the Bankruptcy Law, the petition for

initiation of bankruptcy case may be submitted by the debtor, a

creditor or a group of creditors. The debtor is entitled to submit

the petition, only: (i) with approval of its board of directors or by

a governing body in compliance with its founding acts; (ii) if the

debtor has failed to pay a debt which is at least 60 days overdue;

(iii) if the total amount of overdue debts exceeds EUR 5,000. 

Further, the creditor or the group of creditors are eligible to initiate

the bankruptcy case when: (i) the debtor has failed to pay a debt

due to the petitioning creditor(s) that is at least 60 days overdue;

(ii) the total amount of the overdue debt of each petitioning

creditor exceeds EUR 2,000; (iii) the debt is not conditional or

subject to a bona fide dispute; and (iv) the debtor is generally not

paying its debts as they become due.

2.3    Formalities for Initiating Each Proceeding
The petition for the initiation of the bankruptcy case may be

submitted to the Bankruptcy Court either by the debtor or by a

creditor. According to Article 8 of the Bankruptcy Law, the petition

shall be presented in a written form. 

Once the petition has been submitted, the court is obliged to

notify immediately the business registry and the pledge registry

regarding the initiation of a bankruptcy case. 
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Pursuant to Article 11 of the Bankruptcy Law, the court shall

register a petition immediately after its receipt. The date of

registration is the “petition submission date”. The court shall

register the petition irrespective of any defect and shall indicate

due time and date of registration on its cover. The court shall issue

a decision accepting the petition for purposes of initiating the case

(“the acceptance decision”). The date when the court issues the

decision shall be the case acceptance date. In the cases when the

petition is filed by creditor(s), the court shall issue the acceptance

decision after the possible objections of the debtor (if any). The

court shall issue the acceptance decision within seven days after

the receipt of the petition.

Then, the court shall notify the acceptance decision to the debtor

within one day. According to Article 12 of the Bankruptcy Law, the

debtor is entitled to oppose the acceptance decision within five

days after the receipt of such notice. If the debtor submits a timely

notice of opposition, the court shall hold a hearing no later than

seven days after the filing to examine the evidence presented by

the parties. The court shall notify all interested parties on the date,

time and place of the hearing at least three days prior to the court

hearing date.  Further, the court shall render the decision to accept

or reject the petition within five days after the hearing. In the case

of acceptance of the petition by the court, such court shall appoint

the Administrator within two days after the acceptance date and

shall set the time and date for the first meeting of creditors no

later than 15 days after the date of acceptance.

2.4    Ending the Formal Proceeding
A.        Processes

According to Article 70 of the Bankruptcy Law, the bankruptcy

proceedings must be terminated by the Bankruptcy Court. The

Bankruptcy Court may terminate the bankruptcy proceedings in

case that (i) all assets of the debtor have been distributed and the

debtor has been liquidated, (ii) the reorganization plan has been

approved, and (iii) upon request of Administrator at any phase of

procedure, where it is determined that the resources from the

estate are insufficient to cover the costs of priority claims.  The

court shall issue a notice of case closure and termination no later

than five days after case closure. The court may also issue a

decision removing the name of the dissolved company from the

active business registry. In a reorganization case, upon case closure

the debtor shall be considered financially recovered and may

continue business activities without further restriction or

supervision.

B.        Cramming down

Article 56 of the Bankruptcy Law provides the necessary

quorum/majority for the approval of the reorganization plan. The

plan of reorganization is confirmed only if it gets 50 per cent of

votes of each class of creditors (secured and unsecured).   

This law does not stipulate any specific provision for “cramming

down” creditors who have objected the reorganization plan. The

Bankruptcy Court shall reject approval of a reorganization plan if

the reorganization plan has not received confirmation by the

majority of each class creditors.

Upon confirmation of the reorganization plan, all claims and rights

of the creditors and any other interested parties, and the obligations

of the debtor specified by the plan, are reformulated and governed

by the terms stated within this plan. A confirmed reorganization

plan shall be considered a new contract for the satisfaction of

claims presented therein.

3.    RIGHTS OF CREDITORS

3.1     Claw-back actions
Under Article 50 of the Bankruptcy Law, there are certain

circumstances in which the court may declare transfers made earlier

than one year from the initiation of the proceedings as null and void

when it determines that such transfer (a) was made for less than

the fair value; (b) has reduced the total assets in the debtor’s estate;

(c) was undertaken with the intent to harm the interests of the

creditors; or (d) has occurred after the petition submission date but

before the appointment of the Administrator. A “transfer” for this

purpose shall include any mode, direct or indirect, of conveyance,

sale, exchange, gift, disbursement, disposal, grant of a pledge or

mortgage, or other rights. The procedures for voiding transfers is to

be established by implementing the rules of this law, but shall

balance the interests of the bankruptcy estate and the need to treat

creditors fairly with: (a) the rights of bona fide transferees of assets

of, and rights against, the estate; and (b) the need to maintain

reasonable certainty in commercial transactions.

3.2    Claiming Debts
According to Article 42(2) of the Bankruptcy Law, each claim shall

be submitted in a written form to the Bankruptcy Court no later

than 60 days after the case acceptance date. The claim shall contain

attached proof to support the respective claim. Article 42(4) of the
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Bankruptcy Law provides that, as a minimum required information

for a proof of claim, the procedures for acceptance and recordation

by the court, and the creation of the claims register, shall be

established by implementing rules. Yet, the Government of Kosovo

has not approved such implementing rules. 

3.3    Rights of Secured and Unsecured Creditors
According to Article 66 of the Bankruptcy Law, secured creditors

have preferential satisfaction over unsecured ones. 

A “secured creditor” is defined as a creditor who has a secured

claim. Compared to the unsecured creditors, secured creditors are

entitled to a suspension moratorium1. Moreover, the secured

creditors are entitled to request from the court “adequate

protection” in the estate property of the debtor in order to maintain

the condition and value of its security. 

3.4    Ranking of Claims
In the case of bankruptcy of the debtor, the Bankruptcy Law

provides for the following order/ranking of class of creditors to be

satisfied in the case of liquidation due to bankruptcy:

(a)       Secured claims, deducting reasonable cost of sales expenses;

(b)      Priority claims, including:

(i)        Court expenses;

(ii)       Administrator’s expenses;

(iii)      Administrator’s remuneration;

(iv)      Unpaid tax obligations until the time of opening of the

bankruptcy procedures;

(v)       Administrative expenses required for maintenance and

protection of the estate, including expenses due to the

continued operation of the debtor after the petition

submission date;

(vi)      In the cases of aborted reorganization, reorganization

expenses;

(vii)     In the cases of aborted reorganization, reorganization

financing and credit;

(viii)    Payments and expenses for personnel during the time of case

administration; and

(ix)      Creditor committee’s expenses.

(c)       Claims for unpaid pre-petition employees’ wages (limited to

two monthly salaries or wages per person);

(d)      Unsecured claims, including wage claims not subject to

higher priority treatment; and

(e)      Claims of the debtor’s owner’s shareholders, founders,

participants or partners.

In each category, the secured claims shall be satisfied in conformity

with the priorities according to applicable law and the unsecured

claims shall be satisfied on a pro-rata basis.

3.5    Debt Set-off Before and After Bankruptcy
According to Article 49 of the Bankruptcy Law, mutually held claims

that were both in existence within six months prior to the petition

submission date shall be set off and shall not be subject to inclusion

in the bankruptcy estate or the claims registration process, provided

that written notice of the set-off is provided to the Bankruptcy

Court prior to the claims bar date. Moreover, claims that have arisen

prior to the petition submission date shall not be set off against

claims that have arisen after the petition submission date.

3.6    Interest
Pursuant to the Bankruptcy Law, the interest, penalties and similar

charges (contracting penalties) shall cease to accrue on all

unsecured claims after the petition submission date. Article 44(2)

of the Bankruptcy Law provides that interest at the pre-default non-

penalty contract rate shall continue to accrue on secured claims up

to the extent of value of the secured property and no further.

Moreover, under Article 44 of the Bankruptcy Law, claims not yet

matured shall be deemed matured on the acceptance date for the

purpose of submitting a proof of claim. 

3.7     Other Mechanisms to Secure or Recover Unpaid
Debts
Please note that there are no other mechanisms in favor of the

insolvency creditors to secure/recover unpaid debts, except for the

ones provided in this Rights of Creditors section. 

4.    LIABILITY

4.1     Director Liabilities for Trading Distressed
Company
The failure of the directors and officers to initiate proceedings as

per the applicable legislation may lead to personal liability vis-a-

vis the creditors. 

The directors or officials holding equivalent positions are

1       The Moratorium is a measure imposed by the court which affects all claims and other legal proceedings/actions against the debtor.
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responsible for civil wrongdoings if they fail to initiate liquidation

or reorganization proceedings within 30 days, in the cases when

they receive actual or constructive notice that the value of the

debtor's assets has fallen below its liabilities. Furthermore,

directors are criminally liable if they consciously act irresponsibly

leading the company in bankruptcy. Moreover, pursuant to Article

75 of the Bankruptcy Law, directors (or equivalent position) and

officers of the debtor are obliged to reimburse the debtor’s estate

in the cases for damages caused as a result of transfer of property

made prior to the petition submission date, where such transfer

(i) is for less than fair value, and (ii) occurs when such director or

officer has actual or non-constructive notice that the value of the

debtor’s assets has fallen below its liabilities. 

4.2    Liabilities for an Insolvent Company's Debts
According to Article 70(2) of the Bankruptcy Law, in order to

initiate the court insolvency proceedings, there must be sufficient

assets to cover the costs of the procedures. In case that there are

no funds to cover the costs of the insolvency proceedings, the

Administrator may request from the Bankruptcy Court to reject

the request for opening of the insolvency proceedings. Please note

that expenses incurred following the opening of the court

insolvency proceedings, such as expenses made for the recovery

of the bankruptcy estate, the remuneration of the bankruptcy

administrator, etc., are considered as bankruptcy debts and are to

be paid by the bankruptcy estate.

4.3    Criminal Liabilities
Under Article 286 of the Criminal Code, a responsible person who

intentionally violates the law or other provisions related to

business activities, or acts contrary to regular business standards,

and thereby causes substantial material damage to the business

organization or legal person, shall be punished by a fine or by

imprisonment of up to three years. When such offence results in

the compulsory liquidation or the bankruptcy of that business

organization or legal person, the perpetrator shall be punished by

imprisonment of six months up to five years.

Moreover, Article 288 of the Criminal Code provides that whoever

causes false bankruptcy by hiding property or its parts and by

concluding false contracts or fraudulent practices may be punished

with imprisonment from six months up to five years. 

In addition, any fraud during bankruptcy proceedings is penalized

with imprisonment from six up to five years. 

5.    EFFECTS OF INSOLVENCY ON INSOLVENT

5.1     Acceleration of Maturity of the Insolvent’s Debts
Pursuant to Article 44 of the Bankruptcy Law, for purposes of the

insolvency proceedings, claims of creditors for liabilities which

have not been matured shall be considered as matured.

5.2    Effects of the Proceedings on Assets of the
Insolvent
From the petition submission date until the appointment of an

Administrator by the Bankruptcy Court, the sale, disposal,

alienation, transfer or rental of any property of estate of debtor,

in whole or in part, including any transfer for satisfaction of existing

obligations or creation of pledges or mortgages against the

debtor’s estate is prohibited without the decision of the

Bankruptcy Court. Further, according to Article 28 of the

Bankruptcy Law, starting from the appointment of the

Administrator, the sale, disposal, alienation, transfer or rental of

property of the debtor estate, is prohibited without a court

decision, except for the sale or transfer of property in the ordinary

course of operation of the business where the business continues

to function.

5.3    Outgrowth of the Legal Proceedings  
Upon submission of the bankruptcy petition and imposition of

moratorium, all acts and procedures aimed at satisfaction of

claims by creditors (each class) shall be suspended. All claims

against the debtor are suspended and writs of execution cannot

be enforced. All pending and new claims should be submitted to

the Bankruptcy Administrator. Moreover, the moratorium shall

effect specifically: (i) any acts, including judicial proceedings, to

collect or recover a claim for debts, taxes, penalties or obligations

of any kind arising prior to the petition submission date except for

acts on reorganization of debtor; (ii) any acts to create, modify,

increase, perfect, register or enforce a mortgage or pledge in the

property of the estate or against the debtor, and (iii) any acts to

realize, seize, or sell any pledged or mortgaged property of the

debtor’s estate or to exercise control over property of the estate.

5.4    Circumstances for Continuing Business
After the initiation of the court bankruptcy proceedings, the debtor

is deprived of his rights to dispose of and manage the bankruptcy

estate and it is the Bankruptcy Administrator who is appointed

with such duties.
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Upon opening of the bankruptcy proceedings, the business of the

debtor cannot continue unless the court has approved the

Reorganization Plan. 

5.5    Authority to Supervise or Carry On
The Court is obliged to appoint a Bankruptcy Administrator whose

work is supervised by the Bankruptcy Court and the Creditors’

Committee. With the opening of the court bankruptcy

proceedings, the debtor is deprived of his rights to dispose of and

manage the bankruptcy estate. It is the Bankruptcy Administrator

who is appointed to dispose of and manage the debtor estate. 

5.6    Restrictions
Please see Section 5.5 above.

5.7     Effect of the Proceedings on Directors,
Shareholders, Employees
According to Article 38 of the Bankruptcy Law, the debtor is

obliged to cooperate with the Bankruptcy Administrator and shall

provide access to all documents and information concerning the

debtor's activity and resources, including information regarding all

disbursements and transfers or alienation of property made within

one year prior to the petition submission date and of all payments,

transfers or business deals made with the members of the debtor’s

management, governing body, family members, or other insiders.

Moreover, the shareholders holding more than 30 per cent of

shareholding capital are entitled to propose the reorganization

plan. In addition, pursuant to Article 15(5) of the Bankruptcy Law,

the Bankruptcy Administrator may engage employees of the

debtors, including management, to continue working for the

debtor subject to the Administrator’s supervision. 

5.8    Financing the Proceedings
According to Article 19 of the Bankruptcy Law, the Administrator’s

compensation, court expenses and expenses for sale/ maintaining

of debtor estate shall be paid from the cash resources of the debtor

or from the proceeds of the sale of the debtor’s property, with

priority rankings of claims. In case that there are no funds to cover

the costs of the insolvency proceedings, the Bankruptcy Court has

the right to reject the request for opening of the insolvency

proceedings. However, in the cases where there are few or no

assets available for the payment of such compensation and

expenses, the Administrator shall be paid a set fee from a specially

designated fund to be established by the implementing rules.

5.9    Effect of Proceedings on Contracts
Pursuant to Article 44 of the Bankruptcy Law, for purposes of the

insolvency proceedings, claims of creditors for liabilities which

have not matured shall be considered as matured. In addition, the

Bankruptcy Administrator may reject or uphold any contract,

including those for lease of real estate, where both parties have

not performed the contract.

6.  ADDITIONAL FINANCE

6.1     Obtainment of Additional Financing
The Bankruptcy Law provides that where the debtor continues to

operate business and there is intention to reorganize, the

Administrator may incur unsecured debt in the ordinary course of

debtor's business operations without obtaining court approval. 

Hence, the Administrator may obtain credit outside of the debtor's

business operations only with an adequate consent of the

creditors. The procedures of court approval of these credit

arrangements and the priority status of such credits shall be

established by implementing rules. Note that such implementing

rules have not been approved by Government of Kosovo. 

6.2    Repayment Priorities
Article 41 of the Bankruptcy Law stipulates that the Bankruptcy

Administrator may incur unsecured debt in the ordinary course of

business of the debtor. From this provision it is understandable

that new financer(s) have a status of unsecured creditors. 

7.      TAX LIABILITIES & STATE SUPPORT

7.1      Tax Liabilities per Proceeding
As stipulated above, the moratorium shall suspend all claims

against the debtor including taxes. 

7.2     Availability of State Aid 
Pursuant to the State Aid Law, state authorities may provide state

aid to rescue a company in financial difficulty. But, the State Aid

Law does not provide any other provisions that expressly provide

for such option.    
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8.   ALTERNATIVE FORMS OF DEBT 
RECOVERY AND RESTRUCTURING

8.1     Informal Rescue or Insolvency Proceedings
The Bankruptcy Law does not provide any specific provisions for

restructuring the company outside the formal court procedure.

However, there is no provision in Kosovo’s legislation that

expressly prohibits out-of-court restructuring. 

8.2    Circumstances
It should be highlighted that, although the law does not prohibit

the out-of-court reorganization, as explained above, the directors

of the company are obliged to request the immediate initiation of

an insolvency proceeding, not later than 30 days from the date the

legal entity becomes insolvent. In case they do not proceed with

such request, they would be personally responsible.

Please also refer to our response above with regard to the directors’

and shareholders’ liability.

8.3    Reorganizing Approach 
According to the Bankruptcy Law, the reorganization of the debtor

is possible in case that the Reorganization Plan is approved by the

Creditors Committee and the Bankruptcy Court.

8.4    Pre-packaged Plans
Kosovo’s legislation does not have any specific provisions for an

expedited restructuring of the debtor by means of a pre-

packaged sale.

9.    INTERNATIONAL ASPECTS

9.1     Recognition of International Insolvency and
Rescue Proceedings
The Kosovo Courts recognize any foreign court’s decisions,

including decisions on insolvency, through the procedure for the

recognition of the foreign court decisions on a reciprocity basis.  

9.2    Applicable Legislation or Case Law 
Article 43 of the Law on Contested Procedure, provides that for

conduction of bankruptcy proceedings the competent court is the

court of territorial jurisdiction where the debtor is domiciled. As

stipulated above, according to Law on Courts, the Basic Court of

Pristina (Commercial Department) has the exclusive jurisdiction

regarding bankruptcy cases. 

9.3    Cooperation in Concurrent Proceedings
The Bankruptcy Law does not provide any expressed provision that

regulates the issue of cooperation with bankruptcy courts of other

jurisdictions. 

9.4    International Treaties, Model Laws or EU
Legislation
There is no specific international treaty or EU legislation, to which

Kosovo is a party with respect to insolvency and bankruptcy

proceedings.

9.5    Special Procedures for Foreign Creditors in Local
Insolvency Proceedings
Please note that, pursuant to the Kosovo bankruptcy legislation,

there are no special procedures for foreign creditors in insolvency

proceedings in Kosovo.
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MONTENEGRO
1.    INSOLVENCY

1.1    Definition of Insolvency
Under the Montenegrin Insolvency Act (Zakon o stečaju, Official

Gazette of Montenegro No. 01/11) (the "Insolvency Act"), a

company or a private entrepreneur is deemed insolvent if it is unable

to pay its debts within 45 days from the date when the debts became

due or has completely suspended payments for a consecutive period

of 30 days (permanent inability to make payments). The Insolvency

Act imposes a presumption of permanent insolvency when a

petition for the opening of insolvency proceedings is submitted by

a creditor who had been unable to collect its monetary claims

against the insolvency debtor in enforcement proceedings, within

45 days from the initiation of the proceedings.

The basic aim of corporate insolvency law is to achieve the most

favourable collective settlement of creditors by achieving the highest

possible value of the bankruptcy estate, either through bankruptcy

proceedings or through reorganization.

Even though the Insolvency Act foresees insolvency of private

entrepreneurs and not only legal entities, i.e. companies, there has

not yet been any insolvency proceedings opened against a private

entrepreneur in practice.

1.2   Legal Framework
The main laws applicable to insolvency in Montenegro are: 

•        The Insolvency Act (Zakon o stečaju, Official Gazette of

Montenegro No. 01/11) (the "Insolvency Act");

•        The Act on Insolvency and Liquidation of Banks (Zakon o
stečaju i likvidaciji banaka, Official Gazette of the Republic of

Montenegro No. 47/01, Official Gazette of Montenegro No.

62/08, 44/10);

•        The Act on Insolvency and Liquidation of Insurance Companies

(Zakon o stečaju i likvidaciji društava za osiguranje, Official

Gazette of Montenegro, No. 11/07) Provisions of the

Insolvency Act, except the provisions concerning

reorganization, apply to the insurance companies to the

extent the special law does not regulate a particular issue

differently;

•        The Companies Act (Zakon o privrednim društvima, Official

Gazette of the Republic of Montenegro No. 06/02, Official

Gazette of Montenegro No. 17/07, 80/08, 40/10, 36/11,

40/11) (the "Companies Act").

1.3   Main Actors
Main actors in insolvency proceedings are insolvency judge,

insolvency administrator and board of creditors. The competent

authority for insolvency proceedings is the Commercial Court of

Montenegro ("Commercial Court"), with its seat in Podgorica. The

proceedings are conducted before a single judge. The insolvency

judge, inter alia, decides on the opening of the insolvency

proceedings, appoints the insolvency administrator and supervises

his work, considers the reorganization plan and confirms the plan

if approved by creditors, renders the decision on the main

distribution of the bankruptcy estate and conducts other actions

in order to ensure that insolvency proceedings develop in legal and

efficient manner.

The insolvency administrator manages the business of and

represents the debtor from the opening of insolvency proceedings

and is charged with the duty to conduct the sale of the bankruptcy

estate and satisfy the creditors. 

The board of creditors is a body representing creditors, whose duty

is to assist and give opinion on the actions of the insolvency

administrator and approves actions of significance for the

bankruptcy estate.

2.    INSOLVENCY PROCEEDINGS

2.1    Main Types 
Formal procedures applied to the companies in financial difficulties

are:

(a)     Bankruptcy;

(b)     Reorganization.

2.2   Grounds for Initiating Each Proceeding
(a)     Bankruptcy

Grounds for the opening of insolvency proceedings are (i)

permanent inability to make payments and (ii) over-indebtedness.
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Furthermore, insolvency proceedings may be initiated in case of

breach of a reorganization plan in a manner that jeopardizes

implementation of that plan or a finding that a reorganization plan

was adopted in fraudulent or unlawful manner.

On permanent inability to make payments, see Section 1.1 above.

Over-indebtedness shall be deemed to exist if the liabilities of the

debtor exceed its assets. Breach of a reorganization plan shall be

deemed to exist if the debtor fails to act in accordance with or acts

in contravention to the reorganization plan in a manner that

substantially jeopardizes the implementation of the plan.

(b)     Reorganization

Reorganization is conducted if it can secure more favorable

settlement of the creditors’ claims, and especially in the presence

of economically justified reasons for continuation of the debtor’s

business.

2.3  Formalities for Initiating each Proceeding
(a)     Bankruptcy

(i)      Commencement of insolvency proceedings

Insolvency proceedings are initiated by a petition that may be filed

by a creditor, the debtor or if the debtor is in the process of

voluntary liquidation, the liquidator. A petition for initiation of

bankruptcy proceedings (the "Petition") is submitted to the

Commercial Court.

The Petition filed by the debtor must, inter alia, list ordinary,

separation and secured creditors, along with the amounts and the

basis of their claims. The Petition filed by a creditor must contain

facts and evidence on the type, the legal basis and the amount of

that creditor’s claim. An advance for the costs of proceedings must

be paid within eight days from the receipt of a court order to that

effect, or the court will reject the Petition.

(ii)     Preliminary insolvency proceedings

Preliminary insolvency proceedings are initiated by insolvency judge

ex officio, within three days following the receipt of a formally valid

Petition. The aim of preliminary insolvency proceedings is to

determine whether any ground for a judgment on the opening of

insolvency proceedings exists. 

Along with its decision on the opening of preliminary insolvency

proceedings, the insolvency judge may order various security

measures in order to prevent the debtor from disposing of its assets

if there is a danger that the debtor may dissipate its assets or

destroy financial documentation prior to the formal opening of

insolvency proceedings. Security measures may, inter alia include:

appointment of provisional insolvency administrator (insolvency

administrator is regularly appointed only upon the opening of

insolvency proceedings); moratorium on payments from the

debtor’s accounts without the consent of the insolvency judge or

the provisional insolvency administrator, moratorium on disposal

of debtor’s assets (absolute or without the consent of the

insolvency judge or the provisional insolvency administrator); stay

or temporary deferral of enforcement proceedings pending against

the debtor, etc. 

If a decision on initiation of preliminary insolvency proceedings is

rendered, a hearing for the examination of the bankruptcy reason(s)

alleged in the Petition shall be held no later than within 30 days

from the receipt of the Petition. Within three days after the hearing,

the judge should either dismiss the Petition or render a decision on

the opening of insolvency proceedings (see sub-paragraph (iii)

below). 

Preliminary insolvency proceedings will not take place if: (i) the

Petition is filed by the debtor, (ii) the Petition is filed by a creditor

and the debtor admits the insolvency reason alleged in the Petition

or (iii) the Petition is filed by a creditor in possession of an

enforcement title (e.g. judgment creditor) if the creditor

demonstrates that it had not been able to enforce the title against

the debtor in enforcement proceedings (presumption of

insolvency).

(iii)    Opening of insolvency proceedings 

Opening of insolvency proceedings occurs pursuant to a court

decision rendered after the hearing for the examination of

insolvency reasons (see sub-paragraph (ii)). An insolvency

administrator gets appointed by a decision on the opening of

insolvency proceedings.

Legal consequences of the opening of insolvency proceedings occur

as of the day on which a notice of insolvency proceedings is posted

on the court’s notice board. In practice, the date when the notice is

posted on the court’s notice board is not easily identifiable. The

Insolvency Act provides that the insolvency judge shall prepare the

notice "promptly after rendering the decision on the opening of

insolvency proceedings", but fails to stipulate the deadline for the

actual publication of the notice on the court’s notice board. The
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Insolvency Act also provides that the court shall forward the

decision on the opening of insolvency proceedings to the debtor,

the petitioner, the Commercial Register, the debtor’s bank, the

cadastre authority in charge of registration of real estate, the pledge

registry and the competent tax authorities. Finally, the decision on

the opening of insolvency proceedings is also to be published in the

Official Gazette of Montenegro. Optionally, it may be published in

national or international media. There is no obligation to notify

known creditors personally.

As of the moment when the opening of insolvency proceedings

becomes effective, which is the day on which a notice of the decision

on the opening of insolvency proceedings is posted on the court’s

notice board, all authorities of the general manager and other

representatives of the debtor terminate and are assumed by the

insolvency administrator. Legal transactions concluded by the debtor

after the opening of insolvency proceedings other than through the

insolvency administrator are null and void.

On other legal consequences of the opening of insolvency

proceedings, see Section 5.

(iv)    Conduct of insolvency proceedings

The decision on the opening of the insolvency proceedings contains

a notice to the creditors to submit their secured and unsecured

claims within 30 days from the date of the publication of the notice

on the opening of insolvency proceedings in the Official Gazette of

Montenegro. According to the Insolvency Act, notices are deemed

published in the Official Gazette of Montenegro on the eighth day

after the actual publication. Therefore, the said deadline starts after

the eighth day from the publication of the decision on the opening

of the insolvency proceedings.

Upon rendering a decision on the opening of insolvency proceedings,

the insolvency judge holds two hearings: first creditors` hearing and

investigating hearing. Each hearing can take more than one day and

continuation of a hearing can be scheduled within weeks from the

initial hearing date.

The first creditors’ hearing is scheduled in the decision on the

opening of insolvency proceedings to be held within 40 days from

the date of the opening of insolvency proceedings. At this hearing,

the insolvency administrator presents to the creditors his views on

the debtor`s financial condition and the likelihood of reorganization.

The administrator also presents to the insolvency judge and the

creditors an overview of the claims against the debtor and his

estimation of the validity and the amount of each claim.

The investigating hearing is held no later than 60 days from the

expiry of the deadline for registration of claims. At this hearing, a

final list of claims is made based on the insolvency administrator’s

assessment of the validity and the amount and the ranking of all

registered claims. This list shall, together with the amendments

thereto adopted at the hearing, constitute the basis for a conclusion

on the list of verified and contested claims, which is rendered by the

insolvency judge. Creditor whose claim has been contested by the

insolvency administrator may initiate litigation seeking declaratory

relief confirming the disputed claim, within eight days from the

receipt of the conclusion rendered by the insolvency judge. Upon

obtaining a final judgment granting the requested declaratory relief,

the creditor may request alteration to the final list of verified claims.

A creditor disputing a claim of another creditor that was recognized

by the insolvency administrator may initiate litigation for declaration

that the contested claim is not valid, i.e. does not exist, within eight

days from the receipt of the conclusion rendered by the insolvency

judge.

The list determined at the investigating hearing shall also be

included in the draft decision on the main distribution of the

bankruptcy estate. Any creditor may object to such draft decision

within eight days from its delivery to the board of creditors. The

insolvency judge shall render the decision on the main distribution

of the bankruptcy estate, with or without organizing a hearing,

depending on whether there have been any objections to the draft

decision. For more on the closure phase, see Section 2.4.

(b)    Reorganization

A reorganization plan may be proposed within 90 days from the

date of the opening of insolvency proceedings. A maximum 30-

day extension can be granted for such proposal in specific

circumstances. A reorganization plan may be proposed by: (i)

debtor; (ii) insolvency administrator; (iii) secured creditor(s)

having at least 30 per cent of all secured claims; (iv) unsecured

creditor(s) having at least 30 per cent of all unsecured claims,

and (v) shareholder of the debtor owning at least 30 per cent of

the share capital of the debtor. Debtor wishing to propose a

reorganization plan has to submit a statement on intention to

undergo reorganization, within 30 days from the opening of

insolvency procedure, in order to avoid the bankruptcy (See

Section 2.4(a)).
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Insolvency judge may order the insolvency administrator, or

appoint an expert, to examine the validity of the data contained in

the proposed reorganization plan.

Insolvency judge may reject the proposed reorganization plan if the

proposal is submitted by an unauthorized party or the content of

the plan is contrary to the Insolvency Act or another law or

regulation. A decision on rejection may be appealed only by the

party who submitted the reorganization plan. If there are no

objections to the plan, the insolvency judge shall schedule a hearing

for consideration and voting on the proposed reorganization plan

within 20 days from the submission of the reorganization plan.

Exceptionally, when a reorganization plan is submitted along with

the Petition or before the adoption of the list of claims, the hearing

shall be held within 20 days from the adoption of the list.

A notice of the hearing shall be delivered to the debtor, the

insolvency administrator, all creditors included in the plan, the

shareholders of the debtor and other interested persons, if any, no

later than 10 days in advance of the hearing. The reorganization

plan must be delivered, or made available to the parties entitled to

attend the hearing, no later than 10 days before the hearing.

An advertisement on the hearing shall be published in the "Official

Gazette of Montenegro", as well as in a daily newspaper with

nationwide distribution.

Every creditor has a voting right pro rata to its claim. If a certain

claim has not been verified or has been disputed, the insolvency

judge will determine the amount thereof for the purpose of voting.

Voting is conducted within classes of creditors which, as a matter

of principle, correspond to the grouping of claims for the purpose

of their ranking in bankruptcy. (see Section 3.4). However, the

insolvency judge may allow or order the constitution of one or

more additional classes (see Section 3.4). A simple majority of all

classes must approve the proposed reorganization plan in order for

the plan to pass. The proposed plan is deemed approved by a class

of creditors if it receives a simple majority of votes within such class.

If the proposed plan is approved by creditors, the insolvency judge

renders the decision on confirmation of the reorganization plan.

Upon the decision becoming final, the insolvency judge terminates

the insolvency proceedings and delivers the decision to the

commercial register in order for the latter to publish it on its

website. The register shall also remove the designation "in

bankruptcy" from the company name of the debtor.

2.4  Ending the Formal Proceeding
Processes

(a)     Bankruptcy

After the opening of insolvency proceedings, a 90-day period begins

during which a reorganization plan can be filed (this period can be

exceptionally extended for a maximum of 30 days) (See Section

2.3 (b)).

If the plan is not submitted, or the debtor fails to submit a

statement on intention to undergo reorganization within the 30-

day deadline, or the plan is not adopted at the hearing on the

reorganization plan, or the debtor asks for adoption of a decision

on bankruptcy (provided no other party submitted a reorganization

plan), the insolvency judge shall render a decision on bankruptcy.

Upon rendering the decision on bankruptcy, the insolvency

administrator manages the process of sale of all or part of the

debtor’s assets in order to settle the creditors’ claims. Furthermore,

the debtor may be sold as legal entity, in which case it continues

to exist and is transferred on a purchaser free of any liabilities. Such

decision is rendered by the insolvency administrator subject to the

approval of the board of creditors. 

Debtor`s assets can be sold in a public auction, through collection

of offers, or in a direct deal if the board of creditors so approves. If

the sale is conducted through a public auction or the process of

collection of offers, the insolvency administrator is obliged to

publish an advertisement in at least two "high-circulation" daily

newspapers with nationwide distribution, no later than 30 days

before the day of sale. The sale may be advertised in other manner,

subject to the board of creditors` approval, in case the expenses are

disproportionally higher than the value of the assets to be sold. The

advertisement particularly contains terms and conditions of sale,

as well as information on when and where potential buyers may

inspect the assets. The creditors may object to the executed sale,

but the outcome would not affect the validity of sale and can only

represent the basis for potential liability of the insolvency

administrator. The proceeds of the sale of assets that are not subject

to pledge form the bankruptcy estate.

The insolvency administrator drafts a decision on the main

distribution of the bankruptcy estate. The draft contains
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information on: the final list of creditor claims, the amount of each

claim, the ranking of each claim, the amount of bankruptcy estate

and the percentage of that amount to which each unsecured

creditor is entitled.

If not challenged by the creditors within eight days from the delivery

to the board of creditors, the draft will be adopted by the insolvency

judge who shall render the decision on the main distribution. If any

of the creditors objects to the draft, the insolvency judge shall

schedule a hearing at which it shall decide on the challenge and

possibly make amendments to the decision. A creditor whose

objection to the draft was not approved may submit an appeal

against the decision on the main distribution solely on the grounds

that the merits of the objection were incorrectly assessed. The

insolvency administrator and any creditor may appeal the decision

on the main distribution in case the decision departs from the

published draft, breaches an earlier acquired right or contains a

miscalculation. The final distribution of the bankruptcy estate shall

be conducted after the conversion of the entire or substantially

entire bankruptcy estate into cash, which is done after the decision

on the main distribution becomes final.

The insolvency judge shall render the decision on the closure of

insolvency proceedings at the final hearing. The decision shall be

published on the notice board of the court and in the "Official

Gazette of Montenegro". Once it becomes final, the decision shall

be delivered to the commercial register in order for the latter to

remove the debtor from the register.

(b)     Reorganization

Upon rendering a decision on confirmation of reorganization plan,

all claims and rights of creditors and other persons and liabilities of

the debtor determined by the reorganization plan shall be governed

exclusively by the provisions of the plan. All transactions and actions

by the debtor have to be in line with the adopted reorganization

plan. The debtor shall no longer have the designation "in

bankruptcy" in its name and any consequences of the opening of

insolvency proceedings shall cease to have effect.

Upon successful implementation of the plan, i.e. when the debtor

satisfies all obligations set forth in the plan, the unpaid portion of

the creditors’ original claims shall be deemed extinguished.

In order for a reorganization plan to be adopted, majority of the

classes have to uphold it. Generally, a class of creditors is formed

on the basis of payment ranks (see Section 3.4). However,

exceptionally, the insolvency judge may approve or even order

constitution of one or more additional classes of creditors if there

are "common real or substantial characteristics of particular claims"

or in case "significant similarities" exist between the claims within

the newly-formed class. Furthermore, if there are more than 100

small claims (not exceeding EUR 500 each), a special class may be

formed comprising all those claims. Such claims are usually

expressly settled in order to reduce the administrative burden in

administering a large number of small claims. The above mentioned

requirement of "significant similarities between the claims" does

not apply to this class.

Once adopted and approved by court, reorganization plan binds all

creditors, including those within the class who dissented.

If the debtor fails to comply with or acts in contravention to the

reorganization plan, and such actions or omissions have a

detrimental effect on the implementation of the plan, the creditors

may file a petition for the opening of insolvency proceedings. In

that case, the insolvency judge shall simultaneously open the

insolvency proceedings and order that the proceedings result in

bankruptcy of the debtor.

3.    RIGHTS OF CREDITORS

3.1   Claw-back Actions
Under the Insolvency Act, certain transactions of the insolvency

debtor undertaken within a certain suspect period preceding the

Petition may be contested. It is not necessary for a challenge to be

admissible that the transaction was fraudulent or at undervalue. 

The insolvency administrator or the creditors may contest a

transaction representing regular settlement (settlement of a

creditor’s claim or providing security to the creditor where there

was a pre-existing entitlement of the creditor to such claim or

security) which took place within six months before the filing of the

Petition if the insolvency debtor was insolvent at the time of the

transaction, and the creditor was or ought to have been aware of

the debtor’s insolvency. The aforementioned transactions can be

contested also when undertaken after the filing of the Petition, if

the creditor was or ought to have been aware of the debtor’s

insolvency or was aware of the filing of the Petition. The insolvency

administrator or the creditors may contest a transaction
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representing irregular settlement (settlement of a creditor’s claim

or providing security to a creditor where there was no pre-existing

entitlement of the receiving party to such claim or security), if the

transaction was concluded within the period of 12 months before

the filing of the Petition. No knowledge or constructive knowledge

of insolvency on the part of the creditor is required in this case.

Further, the insolvency administrator may contest a legal transaction

of the insolvency debtor directly damaging the creditors if:

(i)      the transaction was entered into within six months before

filing of the Petition while the insolvency debtor was insolvent

at the time and the creditor was aware of that;

(ii)     the transaction was entered into after the filing of the Petition

and the creditor was or ought to have been aware of the

debtor’s insolvency or was aware of the filing of the Petition;

(iii)    the transaction, which consists of debtor's action or a failure

to act, occurred within the period of six months prior to the

filing of the Petition and such action or a failure to act has

resulted in a loss or a preclusion of a debtor’s right.

In all cases, a person related to the insolvency debtor at the time

when the action or the transaction was carried out shall be

presumed to have known about the insolvency or the petition to

open insolvency proceedings. Legal transactions entered into with

the intent of damaging one or more creditors may be challenged if

undertaken within the period of five years prior to the filing of the

Petition or thereafter, provided that the debtor’s counterparty knew

of such debtor’s intent.  Finally, a legal transaction undertaken at

no value or at undervalue may be contested if it was concluded or

taken within the period of five years prior to the filing of the Petition. 

According to Article 129 of the Insolvency Act, "a legal act, i.e. a

legal transaction" cannot be contested if undertaken for the

purpose of execution of a reorganization plan, or for the purpose

of continuation of business activities after the opening of the

insolvency proceedings. Furthermore, legal transaction or legal act,

being either regular or irregular settlement, cannot be contested if

the bankruptcy debtor has received adequate compensation from

the other party at the time of transaction, or shortly before or after

the latter.

3.2  Claiming Debts
The decision on the opening of insolvency proceedings contains

invitation to the creditors of the insolvent to register their claims

within a 30-days period from the announcement of the decision in

the "Official Gazette of Montenegro". The deadline may be

extended provided the creditor proves the delay occurred due to

reasons which could not be anticipated or avoided, but in any case

no later than prior to the beginning of investigating hearing.

The claims should be submitted to the insolvency court in writing,

specifying the name, the ID number and the registered seat of the

creditor, its current account, the legal basis of the claims, the

amount of the claim, and the asset securing the claim, if the claim

is secured. Separation creditor may submit to the insolvency

administrator a request for separation of its asset from the

bankruptcy estate until the asset is sold. If the insolvency

administrator rejects a separation request, the separation creditor

may file an objection to the insolvency judge. In case that

insolvency judge turns down the objection, the creditor may initiate

litigation for determination of its right.

3.3  Rights of Secured and Unsecured Creditors
(a)     Bankruptcy

Neither secured nor unsecured creditors may enforce their claims

outside the insolvency proceedings, as the automatic stay of and

ban on all enforcement proceedings comes into effect with the

opening of insolvency proceedings. Any enforcement proceedings

pending against the debtor and his assets are from that point

suspended and the sale of assets is conducted by insolvency

administrator. A ban on enforcement of security existing on

debtor’s assets can be imposed as early as in preliminary insolvency

proceedings (see Section 2.3(ii)).

A party with an earlier pledge has priority over secured creditors

holding second and lower ranked pledges, as well as over unsecured

creditors. The proceeds of the sale will be used to cover the

expenses of the sale (including the fees of insolvency administrator),

while the rest, up to the amount of secured claim, is transferred to

the secured creditor within 3 days from the receipt of the proceeds

by the insolvency administrator. If the pledged asset is insufficient

to discharge the debt, the pledgee is an unsecured creditor for the

remainder of its claim.

Secured creditor may submit a written request to the insolvency

judge to lift the stay with respect to the asset representing

collateral. The insolvency judge may approve this request if: (i) the

debtor or the insolvency administrator failed to protect the

respective asset adequately and exposed it to risk; (ii) the value of

the respective asset is depreciating and there is no other possibility

to prevent the depreciation adequately and effectively; OR (iii) the
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value of respective asset is less than the amount of secured claim

and the asset is not of key importance to the reorganization.

(b)     Reorganization

Secured creditors form a special class for the purpose of voting for

or against the reorganization plan. Therefore, in order for the plan to

be adopted, the majority of secured creditors need to approve it. All

creditors included in the approved reorganization plan have the

right to receive information and inspect the documentation of the

debtor that correspond to the information rights afforded to

shareholders under the Companies Act. 

3.4  Ranking of Claims
(a)     Bankruptcy

Unsecured creditors are paid in the following order: 

1.       First Rank: (i) unpaid minimum gross salaries of the employees

and former employees accrued in the two years preceding the

opening of insolvency proceedings; (ii) employees’ claims on

the basis of occupational injuries.

2.      Second Rank: claims for public revenues accrued during the

period of three months before the opening of insolvency

proceedings, except pension and disability insurance benefits.

3.      Third Rank: Other unsecured claims.

Creditors from the immediately lower rank can be paid only if any

proceeds remain after the satisfaction of the creditors from the

immediately higher rank. If the proceeds of the bankruptcy estate

are not sufficient to cover the claims within any of the three ranks,

all creditors’ claims within such rank will be reduced pro rata.

(b)     Reorganization

Reorganization plan has to contain a detailed list of all creditors

divided into classes, which generally corresponds to the ranking of

creditors in bankruptcy, which means that priority creditors, secured

creditors and ordinary creditors constitute three separate classes.

Exceptionally, however, the insolvency administrator may create

additional classes. See Section 2.4(b).

Under a reorganization plan, the creditors from the class

corresponding to the lower rank (e.g. ordinary creditors vis-à-vis

priority creditors) may receive payments only if all the creditors

from the class corresponding to a higher payment rank have

received full settlement of their claims, unless the latter have

agreed in the plan itself to be treated otherwise or in case they

agreed, in the plan itself, to be treated as members of lower

payment ranking.  The plan may entitle some creditors to more

than nominal value of their claims, as compensation for agreeing

to extend payment deadlines. However, the creditors of higher rank

can receive payment on the top of the nominal value of their claims

only if other creditors from lower ranks have been paid in

accordance with the plan or have renounced that right by the terms

of the plan. 

3.5  Debt Set-off – Before and After Bankruptcy
According to Article 84, paragraph 1 of the Insolvency Act, if the

right to set-off "was acquired" prior to the filing of a Petition, it will

not be affected by the subsequent initiation of insolvency

proceedings. 

According to paragraph Article 85 of the Insolvency Act, set-off is

not permitted if: (i) the right to set-off was "acquired" after the filing

of the Petition, (ii) the creditor has obtained the claim sought to be

set-off within the period of six months prior to the filing of the

Petition while the creditor knew or should have known that the

debtor is insolvent; (iii) the right to set-off was acquired based on a

transaction which may be subject to avoidance in insolvency. 

Where set-off/netting is permitted, a creditor is not entitled to

register in insolvency proceedings a net claim. Instead, the creditor

has to file its gross claim and a set-off notice before the expiry of

the deadline for registration of claims or else will lose the right to

set-off its claim with a claim from the insolvency debtor. 

3.6  Interest
Upon the opening of insolvency proceedings, interest on unsecured

claims against the debtor no longer runs. With respect to secured

claims, default and contractual interest continue to run, however

only up to the amount of proceeds of the sale of collateral. 

Notwithstanding the previous, the insolvency judge may approve

compensation to the creditors for the amount of interest they

should have received, but only if there is a surplus of proceeds

remaining after all other claims have been settled. 

3.7   Other Mechanisms to Secure or Recover Unpaid
Debts
A mechanism that may be used by trade creditors is to execute a

conditional sales agreement with retention of title clause.  Under

the Law on Obligations, seller of a specific asset may, through a

special clause in the contract, reserve the right of ownership on the

M
E



96 MONTENEGRO

asset even after the delivery of the asset to the buyer – until the

latter pays the entire purchase price. 

However, the retention of ownership has an effect on buyer's

creditors only if made in the form of a notarial act prior to the

buyer's insolvency or prior to seizure of the mentioned asset by

other creditors. There is no public register of assets subject to

retention of ownership. 

4.    LIABILITY

4.1   Director Liabilities for Trading Distressed
Company
The Insolvency Act does not deal with director’s liability for wrongful

trading or similar offense. This issue is, however, dealt with in the

Criminal Code. See Section 4.3. The law does not expressly stipulate

that a director has any duties to the company’s creditors. 

4.2  Liabilities for an Insolvent Company's Debts
According to the Insolvency Act, insolvency proceedings may not

be conducted against entities financed from the budget of

Montenegro or the budget of local self-government authorities,

state-owned funds, Central bank and independent regulatory

bodies.

4.3  Criminal liabilities
The Criminal Code (Official Gazette of the Republic of Montenegro,

No. 70/03, 13/04, 47/06, Official Gazette of Montenegro, No.

40/08, 25/10, 73/10, 32/11, 64/11, 40/13, 56/13 14/14) contains

several crimes that may occur in the context of insolvency.

(a)     Causing bankruptcy or false bankruptcy

If the director inefficiently uses or disposes of the company’s assets

or disposes at undervalue, or if he, by excessive borrowing,

undertaking disproportionate obligations, imprudent contracting

with individuals incapable of meeting their obligations, omitting to

timely collect the claims, destroying or concealing assets or

undertaking other acts contrary to the requirement to conduct the

business with due diligence, causes bankruptcy of the company and

thereby damages other persons/entities, he may be punished by

imprisonment of six months to five years. If the stated is committed

by negligence, the director may be published by imprisonment of

six months to five years.

Furthermore, if the director causes false bankruptcy, he may be

punished by imprisonment of six months to five years. False

bankruptcy exists if the director with intention to avoid payment

of the company’s obligations causes bankruptcy in the company by

fictitious of actual decrease of the company’s assets:

1.       by concealing, fictitiously selling, selling at undervalue or

relinquishing without compensation all or part of the assets

of the company;

2.      by concluding fictitious contracts creating a debt or

recognizing a non-existent claims; 

3.      by concealing, destroying or altering business records so that

it is impossible to discern the business results or the state of

the company’s assets or liabilities therefrom, or by fabricating

documents or otherwise presenting the status of the company

in a way that bankruptcy may be instituted.

In case that the aforementioned results in serious consequences for

a creditor, the threatened prison sentence is two to ten years.

(b)     Damaging creditors

If, knowing that the company is insolvent, the director pays a debt

or otherwise deliberately favours a particular creditor and thereby

purposefully significantly damages another creditor, he may be

punished by imprisonment of three months to three years.

Furthermore, if knowing that the company is insolvent and with

the intent to deceive or damage a creditor, the director recognizes

a bogus claim, makes a false document or otherwise fraudulently

damages a creditor, he may be punished by imprisonment of three

months to five years.

If in the abovementioned cases the acts causes damage in excess

of EUR 40,000 or bankruptcy of a creditor, the Director may be

punished by imprisonment of one to eight years. If in the

abovementioned cases the damage to the creditor exceeds EUR

40,000 or the damaged creditor ends up in bankruptcy

proceeding, the director may be punished by imprisonment of one

to ten years.

5.    EFFECTS OF INSOLVENCY ON INSOLVENT

5.1   Acceleration of Maturity of the Insolvent’s Debts
Upon the opening of insolvency proceedings, all debts of the

insolvency debtor automatically become due and payable.
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However, the opening of insolvency proceedings has no effect on

the claims of debtor against third parties. Such claims remain due

according to their own terms and insolvency administrator may

demand the payment of those claims only upon their maturity.

5.2   Effects of the Proceedings on Assets of the
Insolvent
(a)     Bankruptcy

At the moment of the opening of insolvency proceedings, all assets

of the debtor constitute bankruptcy estate. The assets acquired

during the insolvency proceedings shall be subsequently added to

the bankruptcy estate.

Pledged assets are also included into the bankruptcy estate.

However, secured creditors have priority with respect to pledged

assets. See Section 3.3.

(b)    Reorganization

In the event of adopting  a reorganization plan, the effects of the

opening of insolvency proceedings cease, however the debtor may

dispose of its assets exclusively according to the plan. Also, various

measures concerning the assets may be introduced according to

the provisions of the plan, such as sale of assets, pledging the

assets, transfer of assets to other subjects, etc.

5.3  Outgrowth of the Legal Proceedings
The proceedings pursued by or against the debtor and pending at

the moment of the opening of insolvency proceedings are

suspended as a result of such opening. Proceedings where the

debtor is plaintiff resume once the insolvency administrator

notifies the competent court that he/she is going to assume the

proceeding. The proceedings involving the debtor as defendant

resume if: (i) the plaintiff is a creditor who has registered its claim

in due time; (ii) the insolvency administrator has contested the

claim at the investigating hearing; (iii) the plaintiff/creditor has

been referred by the insolvency judge to the litigation to determine

its claim; and, (iv) the plaintiff/creditor has motioned for the

continuation of the proceeding with eight days from the receipt

of the decision of the insolvency judge.

The court competent for the bankruptcy proceedings has exclusive

jurisdiction for any litigation resulting from the contesting of a

creditor’s claim. As of the day of the opening of insolvency

proceedings, no enforcement proceedings can be initiated against

the debtor except for the obligations of the bankruptcy estate.

5.4  Circumstances for Continuing Business
(a)     Bankruptcy

Upon the opening of insolvency proceedings, insolvency

administrator represents the debtor and takes control over certain

aspects of the debtor`s business. 

The insolvency administrator takes position on executory

contracts (whether to uphold them or repudiate them). If the

insolvency administrator repudiates a contract, the creditor

becomes insolvency creditor and may register its claim in the

proceedings. The creditor may request from the insolvency

administrator to state his view on an executory contract and the

administrator must respond within 15 days since the receipt of

the request. If the insolvency administrator affirms an executory

contract but subsequently fails to perform, the counterparty’s

claim is liability of bankruptcy estate, which means that the

creditor’s claim is in that case settled in priority to other claims.

Insolvency administrator, acting on behalf of insolvency debtor,

may enter into legal transactions that produce significant impact

on the bankruptcy estate (such as credit and loan agreements,

purchase of high price equipment, etc.) only subject to the consent

of the board of creditors and the approval of the insolvency judge.

Insolvency administrator is obliged to act timely and in good faith.

(b)    Reorganization

The debtor is able to continue to pursue its business activities upon

the adoption of a reorganization plan, however only in accordance

with the plan. The plan may foresee appointment of an

administrator with the authority to supervise the debtor for the

duration of the plan.

5.5   Authority to Supervise or Carry On
Each three months, the insolvency administrator is obliged to

deliver a report on the development of insolvency proceedings

and the bankruptcy estate to the board of creditors and the

insolvency judge. At the request of the board of creditors, or a

group of creditors whose verified or disputed claims exceed 20

per cent of the total amount of registered claims, the insolvency

administrator is obliged to submit more frequent reports. The

insolvency judge shall ex officio or at the request of the board

of creditors dismiss the insolvency administrator if he

determines that the insolvency administrator has failed to fulfil

his duties or adhere to the deadlines prescribed by the

Insolvency Act, is biased or for other reasons stipulated by the

Insolvency Act.
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5.6  Restrictions
Not applicable.

5.7   Effect of Proceedings on Directors, Shareholders,
Employees
As of the day of the opening of insolvency proceedings, the

representation and management rights of the insolvency debtors`

representatives terminate and so do any powers of attorney. The

opening of insolvency proceedings is a reason warranting

termination of labor contracts. Insolvency administrator decides

on termination of employment contracts. He may conclude new

employment contracts with persons who are needed to support

the continuation of limited business operations or the conduct

bankruptcy proceedings.

5.8  Financing the Proceedings
(a)     Bankruptcy

The expenses of insolvency proceedings are covered from the

bankruptcy estate. 

Certain expenses are paid in advance by the petitioner. See Section

2.3 (a) and 2.3 (b).

(b)    Reorganization

The cost of preparing a reorganization plan is born by the petitioner

and the manner of its settlement shall be determined by the

reorganization plan. When the plan is proposed by the insolvency

administrator or insolvency debtor in which case the cost is

regarded as cost of insolvency proceedings. The costs of appointing

a temporary insolvency administrator and experts to determine

validity of facts contained in the reorganization plan are covered

by the party proposing the reorganization plan.

5.9  Effect of Proceedings on Contracts
(a)     Executory contracts

The insolvency administrator takes position on executory

contracts. (See Section 5.4 (a)).

(b)    Financial lease

With respect to financial lease agreements, the lessor is entitled

to file a request for separation of the subject-matter of the lease

from the bankruptcy estate, under specific conditions, as explained

further. Generally, the provisions on automatic stay (see Section

3.3 (a)) also apply to the right of the lessor to demand the

separation of the leased asset, thus disabling it to acquire the asset

until the end of insolvency proceedings. However, the lessor may

petition for lift of the automatic stay if the debtor or the insolvency

administrator has failed to protect the respective asset adequately

and exposed it to risk. Likewise, the insolvency judge may approve

the insolvency administrator’s proposal to return the leased asset

to the lessor before the closing of the insolvency proceedings, if it

is of no key significance to the reorganization of the debtor.

In case that the insolvency proceedings result in bankruptcy of the

debtor, the lessor has the right to demand the separation of the

leased asset. In case of debtor’s reorganization, the insolvency

administrator is obliged to notify the lessor on intention to

continue to use the leased assets, within eight days from the

lessor’s request for information. If the reorganization plan foresees

that the leased asset shall still be used, the lease fee shall be paid

according to the lease agreement provisions. Otherwise, the lessor

is entitled to seek for repossession of the leased assets and to start

enforcement procedure over the latter.

(c)     Lease of immovable

Lease of immovable property does not terminate upon the

opening of insolvency proceedings. The lessor may not terminate

the lease for unpaid rent or for deterioration of lessee’s (debtor’s)

financial situation. Insolvency administrator as lessee may cancel

the lease agreement subject to a 30-day notice. The lessor is in

this case entitled to damages not exceeding the amount of six-

month rent. 

However, if the insolvency proceedings were opened before the

debtor entered into possession of the leased premises, both the

insolvency administrator and the lessor may cancel the lease

agreement without any compensation due to the counterparty. If

the insolvency administrator upholds the lease agreement, the

rent becomes the expense of bankruptcy estate. 

(d)    Fixed contracts 

As for the fixed contracts, if the insolvency debtor`s obligation

becomes due after the opening of insolvency proceedings, the

counterparty may not demand specific performance and may only

seek compensation for the debtor`s failure to perform within the

insolvency proceedings.

(e)     Orders 

Orders made by the debtor before the opening of insolvency

proceedings cease to produce effect, unless the insolvency

administrator decides otherwise. The same applies to offers made
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by the debtor or to the debtor that have not been accepted prior

to the opening of insolvency proceedings.

(f)     Goods in transit 

Seller who dispatched goods to the insolvency debtor but did not

receive full payment in return, may demand return of the goods

in case provided they have not arrived to their destination before

the opening of insolvency proceedings.

6.   ADDITIONAL FINANCE

6.1   Obtainment of Additional Financing
Insolvency administrator may conclude loan agreements on the

debtor`s behalf which are unsecured, or with the assets included

in the bankruptcy estate serving as collateral, in any case without

prejudice to the earlier  rights of secured creditors, unless the

secured creditors agree otherwise. The obligations under such

loans are obligations of the bankruptcy estate. 

It should be noted that creating floating charge over entire assets

is not possible according to Montenegrin law.

However, any legal transaction that produces significant impact

on the bankruptcy estate must first be approved by the board of

creditors and a notice to the insolvency judge must be previously

made. Reorganization plan may foresee conclusion of loan

agreements and granting security over debtor`s assets.

6.2  Repayment Priorities
Creditors who provide financing to insolvency are deemed

creditors of the bankruptcy estate and thus have priority over

ordinary creditors.

7.    TAX LIABILITIES & STATE SUPPORT

7.1    Tax Liabilities per Proceeding
Under Montenegrin Law on Corporate Income Tax (Zakon o

porezu na dobit pravnih lica, Official Gazette of the Republic

Montenegro, No. 65/01, 12/02, 80/04, 40/08, 86/09, 40/11,

14/12, 61/13 ), there are no special provisions concerning

insolvency proceedings. 

Under the Montenegrin Law on Value Added Tax (Zakon o porezu
na dodatu vrijednost, Official Gazette of the Republic of

Montenegro", No . 65/01, 12/02, 38/02 , 72/02 , 21/03, 76/05,

04/06 , Official Gazette of Montenegro, No. 16/07, 73/10, 40/11,

29/13, 09/15) taxpayer can adjust the taxable base for the amount

not collected in insolvency proceedings only on the basis of an

enforceable court decision concluding insolvency proceedings. 

Under the Insolvency Act, the claims that represent public

revenues are second-ranked. See Section 3.4 (a).

7.2   Availability of State Aid 
State aid to companies in insolvency proceedings or fulfilling the

conditions for the opening insolvency proceeding is permitted.

The Decree on Closer Criteria, Conditions, and Manner for

Granting of State Aid (Uredba o bližim kriterijumima, uslovima
i načinu dodjele državne pomoći, Official Gazette of

Montenegro No. 27/10, 34/11) provides that rescue and

restructuring aid can be granted to companies in difficulty. The

"company in difficulty" is defined as a company which is unable

with its own resources to stem losses which, without outside

intervention by the public authorities, would be the cause for

insolvency proceedings.

Rescue aid can be granted to the companies for the period no

longer than six months. During this period beneficiary must

make a restructuring or liquidation plan, or plan for repayment

of the amount of granted aid. This aid can be granted in the

form of loan guarantees or loans with common commercial

interest rates. For rescue aid to be granted it must be justified

by serious social or economic difficulties and the amount of aid

must be restricted to the amount strictly necessary to keep the

firm in business.

After the company adopts the restructuring plan, it may be

eligible to receive restructuring aid. This type of aid is granted

in the minimum amount necessary for implementation of

restructuring plan and only if the company conducts certain

compensatory measures aimed at preventing risks of distortion

of competition (such as divestment of assets, reductions in

capacity or market presence, etc.)

The basic principle is that rescue and restructuring aid can be

granted to companies in difficulty only once in every 10 years.
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The beneficiary is required to finance a portion of its

restructuring cost, i.e. the aid cannot cover total amount of

restructuring costs. The Decree prescribes the ratios for

beneficiary’s contribution. The ratios depend on the size of the

beneficiary: 25 per cent for small companies, 40 per cent for

medium sized companies and 50 per cent for large companies.

8.    ALTERNATIVE FORMS OF DEBT RECOVERY
AND RESTRUCTURING

Not applicable.

9.    INTERNATIONAL ASPECTS

9.1   Recognition of International Insolvency and
Rescue Proceedings

Foreign insolvency administrator may request recognition of

foreign insolvency proceedings from the Commercial Court. In

order to file a request for recognition of international insolvency,

foreign representative must provide evidence on his capacity, by

presenting either (i) the decision on the opening of foreign

insolvency proceedings in which he has been appointed an

administrator, together with evidence that such decision has

become enforceable, or (ii) a confirmation of the competent

foreign court that the insolvency proceedings are pending and the

said foreign representative was in fact appointed, or (iii) any other

evidence to that effect deemed acceptable by the competent

court.

Foreign proceedings can be recognized as main or as non-main

proceedings. Main proceedings are those conducted in the country

of debtor’s center of main interests, while non-main proceedings

are those conducted in the country where debtor’s permanent

establishment is located. Once insolvency proceedings have been

opened in Montenegro against a debtor having center of its

interest in Montenegro, foreign proceedings can be recognized

only as non-main proceedings. Once foreign proceedings have

been recognized in Montenegro as main proceedings, insolvency

proceedings may be opened in Montenegro against the same

debtor only if the debtor has assets in Montenegro.

While the decision on the motion for recognition of foreign

proceedings is pending, the court may, at the request of foreign

representative, where it is urgently needed to protect the assets

of the debtor or the interests of the creditors, grant relief of a

provisional nature, such as stay on executions against the debtor’s

assets located in Montenegro, or entrust the administration or

realization of all or part of the debtor’s assets located in

Montenegro to the foreign representative or another person

designated by the court. In case the motion is approved and the

foreign proceedings are recognized as main proceedings, the

following effects take place: (a) proceedings concerning the

debtor’s assets, rights, obligations or liabilities are stayed; (b)

execution against the debtor’s assets is stayed; (c) the right to

transfer, encumber or otherwise dispose of any assets of the debtor

is suspended.

Upon recognition of foreign proceedings, whether as main or as

non-main proceedings, where necessary to protect the assets of

the debtor or the interests of the creditors, the court may, at the

request of the foreign representative, grant any appropriate relief,

such as: staying the proceedings concerning the debtor’s assets,

rights, obligations or liabilities; staying execution against the

debtor’s assets; suspending the right to transfer, encumber or

otherwise dispose of any assets of the debtor; presentation of

evidence through examination of witness or in other way, or the

delivery of information concerning the debtor’s assets, affairs,

rights, obligations or liabilities; entrusting the administration or

realization of all or part of the debtor’s assets located in

Montenegro to the foreign representative or another person

designated by the court; extending relief granted while the decision

on the motion for recognition of foreign proceedings was pending;

granting to the foreign representative other authorities the

insolvency administrator is entitled to under the Insolvency Act.

The Montenegrin court may refuse to recognize foreign

proceedings on public policy grounds. 

9.2  Applicable Legislation or Case Law 
The law governing insolvency proceedings and its effects is the law

of the country in which the proceedings were commenced. In case

of recognition of foreign insolvency proceedings, the laws of

Montenegro shall apply to separation and secured assets located

in the territory of Montenegro.

The law governing labour contracts shall apply to the effects of

insolvency proceedings on labour contracts.
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9.3 Cooperation in Concurrent Proceedings
In case of concurrent insolvency proceedings, Montenegrin court

and insolvency administrator may directly address the foreign court

and foreign administrator (and not via diplomatic channels).

Cooperation measures include exchange of information that are

deemed appropriate; coordination of managing and control of

debtor assets and business, coordination of concurrent procedures

against the debtor, etc.

When a request for recognition of foreign proceedings is submitted

after the Petition is filed in Montenegro, any relief granted must be

consistent with the regulations applicable to and the needs of

preliminary insolvency and insolvency proceedings in Montenegro.

Moreover, the effects of recognizing the foreign proceeding as main

proceedings shall not come into force.

In case of coordination of more than one foreign proceeding, the

following rules apply:

(i)     Any relief granted in Montenegro to a representative of

foreign non-main proceedings after recognition of foreign

main proceedings must be consistent with such foreign main

proceeding;

(ii)    If foreign main proceedings are recognized after recognition,

or after the filing of an application for recognition, of foreign

non-main proceeding, any relief shall be reviewed by the court

ex officio and shall be modified or terminated if inconsistent

with the foreign main proceeding;

(iii)   If, after recognition of foreign non-main proceeding, another

foreign non-main proceeding is recognized, the court shall

grant, modify or terminate relief for the purpose of facilitating

coordination of the proceedings.

9.4  International Treaties, Model Laws or EU Legislation
The provisions of the Insolvency Act on international insolvency are

based on the Model Law on Cross-Border Insolvency, developed

and adopted by the United Nations Commission on International

Trade Law (UNCITRAL).

9.5  Special Procedures for Foreign Creditors in Local
Insolvency Proceedings
Foreign creditor may submit a Petition under the same conditions

as local creditors.

Creditors may register their claims in the original currency of the

claim, however, such claim is converted into its euro counter value

according to the official Montenegrin Central Bank’s middle rate on

the date of the opening the insolvency proceedings. There is no

protection against the fluctuation of the foreign exchange rate for

the given currency to the detriment of the creditor.

Please note that any creditor may be referred to litigation before a

Montenegrin court for declaratory relief on the validity of its claim.

In that case, a foreign plaintiff may be required to deposit security

for costs of litigation ("cautio judicatum solvi"), unless if there is

bilateral treaty between Montenegro and the creditor’s country

dispensing with such requirement or the plaintiff’s countryde facto

does not impose such requirement on Montenegrin plaintiffs.
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REPUBLIC OF MACEDONIA

1.    INSOLVENCY

1.1   Definition of Insolvency
Under the laws of the Republic of Macedonia, if a debtor becomes

insolvent, a special court procedure, called a bankruptcy

proceeding, may be initiated, the purpose of which is the collective

settlement of the creditors of the insolvent debtor (the “Debtor”).

With the latest changes of the Bankruptcy Law, a forthcoming

future insolvency of the Debtor is also stipulated as a ground for

initiating the bankruptcy proceeding against the Debtor.

It shall be deemed that the Debtor is insolvent if the Debtor has

not paid the due and payable amounts to its creditors in a period

of 45 days based on valid grounds for payment from any of its

accounts held in any bank or other payment operations carrier.

Further, it shall be considered that there is a forthcoming future

insolvency of the Debtor, if the Debtor makes it plausible that it

shall not be able to pay its outstanding monetary debts upon their

maturity.

The collective settlement of the creditors can be carried out in two

ways:

•        by forced liquidation of the Debtor, as a legal entity, where

the Debtor’s property is sold and the proceeds are distributed

to its creditors for the settlement of their claims, and, as a

result, the Debtor shall cease to exist as a legal entity; and

•       by reorganization of the Debtor’s operations on the basis of a

reorganization plan, the purpose of which is the preservation

and continuing of the Debtor’s business activities, in such case

when the goods, the financial health and sustainability of the

Debtor can be renewed and the Debtor as the legal entity

may continue with its operations using various means

provided by law (e.g. writing off the debt, postponement of

the debt, conversion of debt into equity, sale of the legal

entity or part of it, etc.)

1.2  Legal Framework
The primary laws and regulations regarding bankruptcy in Republic

of Macedonia are as follows:

•        Bankruptcy Law (Official Gazette of the Republic of

Macedonia No. 34/06, 126/06, 84/07, 3/08, 122/09, 47/11,

79/13, 164/2013 and 29/2014 );

•        Rulebook on the reward and compensation for actual

necessary costs of the Bankruptcy Trustee, the manner of

determining their amount (Official Gazette of the Republic

of Macedonia No. 47/2014) – hereinafter referred to as the

“Rulebook”; 

•        Law on Trade Companies (Official Gazette of the Republic of

Macedonia No. 28/2004, 84/2005, 25/2007, 87/2008,

42/2010, 48/2010, 24/2011, 166/2012, 70/2013, 119/13,

120/13, 187/13, 38/14 41/14, 138/14 and 88/2015);

•        Law on Banks (Official Gazette of the Republic of Macedonia

No. 67/2007, 88/2008, 42/2009, 90/2009, 67/2010,

26/2013 and 15/2015), regulating aspects of the bankruptcy

procedure conducted against the property of a bank or a

savings house in the Republic of Macedonia;

•        Law on Insurance Supervision (Official Gazette of the

Republic of Macedonia No. 27/2002, 98/2002, 79/2007,

88/2008, 67/2010, 44/2011, 112/2011, 188/2013, 30/2014,

43/2014 and 112/2014), regulating aspects of the bankruptcy

procedure conducted against the property of an insurance

company in the Republic of Macedonia;

•        Securities Law (Official Gazette of the Republic of Macedonia

No. 95/2005, 25/2007, 7/2008, 57/2010, 135/2011, 13/2013,

188/2013, 43/2014 and 15/2015), regulating aspects of the

bankruptcy procedure conducted against the brokerage

houses in the Republic of Macedonia.

The Bankruptcy Law currently in force in the Republic of

Macedonia is generally considered as a law that favours the

creditors, by instituting legal means for effecting collective and

parity settlement of the creditors, but, at the same time, ensuring

protection of the Debtor’s rights.

1.3  Main Actors
The bankruptcy proceeding is a special court procedure. The court

having territorial jurisdiction to conduct the bankruptcy

proceedingis the court on whose territory the Debtor’s registered

office is located. 
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The main actors participating in the bankruptcy procedure, other

than the Debtor, are:

(a)    the Bankruptcy Judge;

(b)    the Bankruptcy Trustee;

(c)    the Board of Creditors; and

(d)    the Assembly of Creditors.

The role and specific authorizations of these actors shall be explained

further below. 

2.    INSOLVENCY PROCEEDINGS

2.1   Main Types 
The Bankruptcy Law essentially sets out the rules for a general

bankruptcy proceeding, as well as for three special types of

bankruptcy proceeding, which are determined based on the persons

against whose properties such procedure is carried out.

Namely, under the Bankruptcy Law, a bankruptcy proceeding may

be carried out:

(a)    against the property of a Debtor that is a legal entity (including

against the property of an economic interest group);

(b)    against the property of a Debtor that is an individual who had

a registered business activity, including against the property of

a deceased person; and

(c)    against the joint property of spouses.

By exemption, a bankruptcy proceeding cannot be carried out

against the property of the following legal entities: (i) the Republic

of Macedonia; (ii) funds financed from the Budget of the Republic

of Macedonia; (iii) pension and disability insurance funds; (iv) the

health insurance fund; (v) local self-government units; (vi) the bodies

of the state administration; (vii) as well as other legal persons with

public authorization if such legal persons are exempt from

bankruptcy proceeding by Law. The founders or the members or

shareholders shall be jointly liable for the obligations of these legal

entities. 

Based on the foregoing, the Bankruptcy Law provides for the

following procedures:

1.      General bankruptcy proceeding; and

2.      Special bankruptcy proceeding:

(i)     Bankruptcy proceeding against the property of a deceased

individual - sole proprietor;

(ii)    Bankruptcy proceeding against the joint property of spouses;

and

(ii)    Bankruptcy proceeding against the joint marital property that

was managed and disposed of jointly and contractually by both

spouses.

Please note that, for the purposes here, we shall only consider the

general bankruptcy proceeding under the Bankruptcy Law as it

relates to insolvent legal entities. Such general bankruptcy

proceeding shall, for simplicity’s sake, hereinafter be referred to as

the “Bankruptcy Proceeding”. 

2.2  Grounds for Initiating each Proceeding
Bankruptcy Proceeding

The bankruptcy proceeding may be initiated if the Debtor has not

paid any due and payable amounts in a period of 45 days based on

valid grounds for payment to its creditors from any of its accounts

held in any bank or other payment operations carrier. This may be

proved by a certificate issued by the Central Registry of the Republic

of Macedonia.

The bankruptcy proceeding may also be initiated if the Debtor

makes it plausible that it shall not be able to pay its outstanding

monetary debts upon their maturity, thus meeting the assumption

that there is a forthcoming future insolvency of the Debtor.

However, during the preliminary bankruptcy proceeding, (i) if the

Debtor has paid all the claims that should have been paid based on

valid grounds for payment, or (ii) if the Debtor’s debts have been

acquired by a third party, it shall not be deemed that the Debtor is

insolvent. The Debtor may prove the fulfilment of its obligation only

by a public document or by a certificate issued by the Central

Register of the Republic of Macedonia. 

2.3  Formalities for Initiating each Proceeding
(a)    Bankruptcy Proceeding

(i)     Initiation of the Bankruptcy Proceeding 

Proposal for opening a Bankruptcy Proceeding

The bankruptcy proceeding may only be initiated upon a proposal

filed by an authorized person (hereinafter referred to as the

“Proposal”). 

Authorized persons

The Proposal may be filed by (i) the creditor(s), (ii) the Debtor or (iii)

other persons authorized by law, such as the Debtor’s employees

and the liquidator.

M
K



105SEE LEGAL GROUP RESTRUCTURING & INSOLVENCY HANDBOOK 2016

The Proposal may be submitted by the Debtor voluntarily. Every

person authorized by law to represent the Debtor, as a legal entity,

including its liquidator, is authorized to submit the Proposal. The

Proposal should be jointly submitted by all of the authorized

representatives of the Debtor. If only some of them have

submitted the Proposal, such Proposal shall be admissible only if

they show that the existence of the reasons for opening the

bankruptcy procededing is plausible. The Debtor is obliged to

submit the Proposal within 21 days as of the day the conditions

for opening of the bankruptcy procededing have been met.

Additional Documentation

The Proposal must have enclosed all the required evidence that

the conditions for opening of the bankruptcy procededing have

been met. 

If the Proposal is submitted by the creditor(s) or by the Debtor, a

draft reorganization plan may also be enclosed to the Proposal. If

the Proposal is submitted by the creditor(s), such creditor should

also submit a proposal for appointment of a bankruptcy trustee,

otherwise, the bankruptcy judge shall appoint a bankruptcy trustee

by a decision with a mandate lasting to the first session of the

Assembly of Creditors.

(ii)    Preliminary Bankruptcy Proceeding 

Formal review of the Proposal

The bankruptcy judge is obliged to act upon the Proposal upon its

submission to the court and examine whether the Proposal is duly

prepared in accordance with the Bankruptcy Law, as well as if all

required evidence to act upon the Proposal have been provided. If

the bankruptcy judge determines that the proposal is incomplete,

the judge shall return the Proposal to the person that submitted

the proposal in order to complete it within eight days. If the person

who submitted the Proposal fails to complete the Proposal within

the given term, the bankruptcy judge shall dismiss the Proposal by

a decision. An appeal against this decision shall not be allowed.

If the Proposal is complete and all evidence necessary to act upon

the Proposal have been provided, than the bankruptcy judge shall

oblige the person submitting the Proposal to advance an amount

to cover the expenses of the preliminary procedure within three

days from submission of the Proposal. Such amount shall be

determined by the bankruptcy judge in accordance with the

Bankruptcy Law. The advance cannot be lower than MKD 15,000

(approximately EUR 244), or higher than MKD 25,000

(approximately EUR 406). 

If the person submitting the proposal fails to provide the advance

payment within the determined period of eight days as of the

decision for advance payment, the bankruptcy judge shall dismiss

the Proposal by a decision. If a bankruptcy proceeding is opened,

the advanced amount shall be included in the expenses of the

Bankruptcy Proceeding and returned to the person submitting the

Proposal, unless the bankruptcy judge finds that the Proposal is

unfounded, in which case the advance shall be used to cover the

expenses of the Bankruptcy Proceeding. 

The bankruptcy judge passes decision in order to commence the

preliminary bankruptcy proceeding within three days as of the

receipt of the filing confirming that the advance payment was

made.

If upon submission of a Proposal by a creditor, the Debtor

acknowledges that the conditions for Bankruptcy Proceeding are

met and there is an asset which can be subject to this procedure,

the bankruptcy judge shall open the bankruptcy proceeding 

without conducting a preliminary bankruptcy proceeding.

Proceedings in case the Proposal was submitted by the Debtor

or a liquidator

If a duly prepared Proposal was submitted by the Debtor or a

liquidator along with a financial-economic report for the Debtor,

the bankruptcy judge shall open the bankruptcy proceeding

without conducting a preliminary bankruptcy proceeding.

Proceedings in case the Proposal was submitted by other

authorized persons

Following the formal review of the Proposal, the bankruptcy judge

shall grant a decision for commencement of a preliminary

bankruptcy proceeding, if the person submitting the Proposal had

made the advance payment. The Proposal, together with the

decision for commencement of a preliminary bankruptcy

proceeding, shall be delivered to the Debtor, and a copy of this

decision shall also be filed with the Central Registry of the Republic

of Macedonia. An appeal against this decision is not allowed.

By way of the decision for commencement of a preliminary

bankruptcy proceeding, the bankruptcy judge shall schedule a date

of the hearing for examining the conditions for opening a
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Bankruptcy Proceeding no later than 30 days from passing the

decision for commencement of a preliminary bankruptcy proceeding. 

Upon request from the person who is submitting the Proposal, or ex

officio, the bankruptcy judge may also, by way of this decision,

institute security measures, until the decision for opening of the

bankruptcy proceeding is passed, that would prevent changes of

the financial status or the condition of the property of the Debtor

which can have negative consequences for the creditor(s). Please

note that, the bankruptcy judge may institute such measures even

before this decision is passed if there are sufficiently justified

reasons for doing so. 

In this regard, the bankruptcy judge may:

1.      appoint a temporary bankruptcy trustee from the list of

licensed bankruptcy trustees;

2.      institute a general prohibition on the disposal of the Debtor’s

assets, or determine that the Debtor may dispose of its assets

only with the prior consent of the bankruptcy judge or the

temporary bankruptcy trustee;

3.      prohibit or postpone the commencement or carry out of an

enforcement or security procedure over the Debtor’s assets;

and

4.      prohibit payments from the Debtor’s account.

The temporary bankruptcy trustee manages the Debtor’s assets in

such case where the bankruptcy judge has instituted a prohibition

on the disposal of the Debtor’s assets. In this case, the temporary

bankruptcy trustee is obliged to: (i) protect the Debtor’s assets using

all appropriate means; (ii) give prior consent for the management

of the Debtor’s affairs until a decision for initiating of the bankruptcy

proceeding is passed; and (iii) investigate if the Debtor has assets

over which a bankruptcy proceeding can be carried out, and

whether are sufficient for bankruptcy proceeding in order to cover

the costs of the procedure and settle the claims of the creditors. 

The bankruptcy judge can request from the temporary bankruptcy

trustee or engage an expert(s) to examine whether the conditions

for commencement of a bankruptcy proceeding are met, (i.e. to

whether the Debtor is insolvent). The authorised expert(s) shall

prepare the report within eight days from passing of the decision.

No expert shall be appointed if the bankruptcy judge finds that the

conditions for commencement of a bankruptcy proceeding are met,

and it is not required to conduct preliminary bankruptcy

proceeding.

(iii)   Commencement of Bankruptcy Proceeding

Hearing for the parties involved to state their position on the

Proposal

No later than 30 days after the decision for initiation of the

preliminary procedure has been passed, the bankruptcy judge shall

call the person who submitted the Proposal, the representatives of

the Debtor, the temporary bankruptcy trustee, if appointed, and the

third party that filed a proposal for acquiring the debt of the Debtor

to a hearing for deliberating the conditions for commencement the

bankruptcy proceeding where they shall state their position regarding

the Proposal. The bankruptcy judge shall pass the decision for

commencement of the bankruptcy proceeding or a decision rejecting

the Proposal on the hearing and publish it immediately after the

conclusion of the hearing. The parties involved can lodge an appeal

against this decision of the bankruptcy judge within eight days from

receipt of the decision.

Decision for Commencement of the Bankruptcy Proceeding

By way of the Decision for commencement of the Bankruptcy

Proceeding, the bankruptcy judge shall:

1.       determine the date and time of the commencement of the

Bankruptcy Proceding; 

2.       appoint the bankruptcy trustee;

3.       call the Debtor’s creditors to report their claims to thebankruptcy

        trustee within 15 days as of the day of publishing the decision

in the Official Gazette of the Republic of Macedonia;

4.      call the Debtor’s creditors to report their rights to separate

settlement (i.e. creditors who have been granted a pledge or other

security right over the Debtor’s assets) to the bankruptcy trustee

within 15 days as of the day of publishing the decision in the Official

Gazette of the Republic of Macedonia;

5.       call the Debtor’s debtors to perform their obligations towards the

Debtor to the bankruptcy trustee;

6.      schedule a hearing for examinination and determinination of the

reported claims which is to be held no later than 45 days from

expiry of the deadline for reporting claims (examination hearing);

7.       schedule a session of the Assembly of Creditors, at the place

which it shall be decided on the further course of the proceeding,

based on the report prepared by the bankruptcy trustee

(Reporting Session of the Assembly of Creditors); 

8.      order that the commencenment of the bankruptcy proceeding

be registered in the Trade Registry maintained by the Central

Register of the Republic of Macedonia, in the Agency for Real

Estate Cadaster and in other appropriate registers. 
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The decision for commencement of the bankruptcy proceeding is

submitted to the person who submitted the Proposal, the Debtor

and the bank where the Debtor maintains its account(s). The

resolution is also submitted to the authorities that maintain the

registers, (i.e. public books for registration). At the same time, the

wording “under bankruptcy” shall be added to the Debtor’s

registered name.

The Debtor’s creditors shall be informed of the commencement

of the bankruptcy proceeding through a notice that (i) is posted

on the announcement board in the court on the same day when

the decision is adopted, and (ii) is also published in the Official

Gazette of the Republic of Macedonia, (iii) as well as in two daily

newspapers with circulation on the territory of the Republic of

Macedonia. The bankruptcy trustee shall publish the notice in two

daily newspapers in the Republic of Macedonia, within 3 days from

the day of th submission the decision for his appointment.

Cases where the opened bankruptcy proceeding shall not be

conducted

After conducting the preliminary procedure, if the bankruptcy

judge finds that the conditions for commencement a bankruptcy

proceeding are met, but cannot be conducted due to the reason

that the Debtor has no assets, or the Debtor’s assets that would

form part of the bankruptcy estate are not sufficient to settle the

costs of the proceeding or are of insignificant value, the bankruptcy

judge shall adopt a decision on commencement and conclusion

of the Bankruptcy Proceeding, and deletion of the Debtor from the

trade registry. In such case, the bankruptcy proceeding shall not

be conducted. The decision shall be published in the Official

Gazette of Republic of Macedonia, the court and it is submitted

to the Central Registry no later than three days as of the day of

the decision.

A creditor may lodge a separate appeal against such decision

within eight days as of the day of its publishing in the Official

Gazette of the Republic of Macedonia.

If the bankruptcy judge finds that the Debtor has assets which are

insufficient for settling the costs of the bankruptcy proceeding, the

bankruptcy judge shall adopt a decision for conducting a procedure

for converting the assets into cash, and the proceeds shall be used

for settlement of the expenses of the preliminary bankruptcy

proceeding, and any surplus shall be paid in the Budget of the

Republic of Macedonia. This proceeding is conducted by the

temporary bankruptcy trustee within 30 days after which the

bankruptcy judge passes a decision on commencement and

conclusion of the Bankruptcy Proceeding of the Debtor and order

deletion of the Debtor from the relevant registry.

(iv)   Conduct of the Bankruptcy Proceeding

Board of Creditors

The Board of Creditors is an actor in the bankruptcy proceeding

which serves to protect the interests of the creditors and take the

actions in this procedure on behalf of the creditors attributed to

it by law.

The Board of Creditors shall be obliged to carry out competencies

under the Bankruptcy Law, and particularly to follow the course

of the operations and control the available amount of cash.

Any creditor which reported its claim and the bankruptcy trustee

accepted it as founded, may be elected as member to the Board

of Creditors, unless the creditor:

(1)    is also a debtor to the Debtor and owes more than 1 per cent

of the appraised value of the assets comprising the

bankruptcy estate;

(2)    was a member of a management or supervisory body or

proxy of the Debtor in the last two years preceding the

bankruptcy proceeding;

(3)   is a affiliated company to the Debtor or the creditor under

item (1) in accordance to the definition of the connected

companies under the Law on Trade Companies or is a

member of the management or supervisory board or proxy

of any of the legal entities under item (1) and this item (3);

(4)   is a close person who is as defined by the Bankruptcy Law to

any if the persons listed above; 

(5)    is a creditor with a right to separate settlement; 

(6)   is a bankruptcy trustee, enforcement agent, notary public,

authorized appraiser, or accountant in the capacity of

creditor.

The members of the Board of Creditors are proposed by the

bankruptcy trustee within three days from the expiration of the

deadline for reporting claims by the creditors, by submission an

elaborated proposal to the bankruptcy judge. The bankruptcy

judge passes a decision for establishment of the Board of Creditors

within three days from receipt of the proposal. No appeal is

allowed to this decision. The number of members of the Board of
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Creditors must be an odd number and can range from three to

five. The bankruptcy judge can also appoint independent experts

to the Board of Creditors whose expertise can contribute to the

work of the Board of Creditors, but they have no right to vote, and

are not counted in the number of members. The Assembly of

Creditors may elect new members of the Board of Creditors on its

reporting hearing in which case the number of the members of the

Board of Creditors cannot be more than seven members.

The Board of Creditors passes decisions with a simple majority of

the total members with voting rights, voting “for” or “against” a

decision, with no possibility to abstain from voting. Participation

on the meetings of the Board of Creditors is mandatory.

If a member of the Board of Creditors does not perform his/her

responsibilities envisaged in the law, the member can be removed

from the Board of Creditors by the bankruptcy judge acting upon

a proposal for removal given by any creditor, the Assembly of

Creditors or the Board of Creditors. The dismissed member has the

right to lodge an appeal to the court's decision for dismissal.

The Bankruptcy Law provides a simplification of the procedure by

introducing a “bankruptcy proceeding of a small value”. If the

bankruptcy estate of the Debtor is up to 1.000.000 Macedonian

Denars, a Board of Creditors shall not be established.

Bankruptcy Trustee

The bankruptcy trustee is appointed by the bankruptcy judge with

the decision on the commencement of the bankruptcy proceeding.

The bankruptcy trustee is appointed by using the system of

electronic appointment in accordance with the Rulebook on the

manner of appointment of a bankruptcy trustee according to the

method of electronic appointment (Official Gazette of the Republic

of Macedonia No. 47/2014). The same manner of appointment is

used in case of a new bankruptcy trustee appointment.

On the first Reporting Session of the Assembly of Creditors, the

creditors may grant a decision to appoint another bankruptcy

trustee other than the bankruptcy trustee appointed by the

bankruptcy judge.

Upon the commencement of the Bankruptcy Proceeding, the rights

of the Debtor’s management and supervisory bodies, as well as

proxies, are terminated and the right to dispose of the Debtor’s

assets and other rights are transferred to the bankruptcy trustee in

a manner and to the extent according to the conditions stipulated

by the Bankruptcy Law. The bankruptcy trustee shall represent the

Debtor only for the matters related to the bankruptcy proceeding

and the bankruptcy state. If the Debtor continues to operate

during the Bankruptcy Proceeding, the bankruptcy trustee shall

run the operations. Following the commencement of the

bankruptcy proceeding all the assets of the Debtor pass into

possession and management of the bankruptcy trustee.

The bankruptcy trustee is required inter alia:

•        to initiate compiling an inventory of all assets and rights

forming part of the bankruptcy estate within 15 days from

occurrence of the legal consequences from commencement

of the bankruptcy proceeding; the appraisal of the movable

and immovable asset that is part of the bankruptcy estate

shall be confirmed from the bankruptcy trustee by engaging

an authorized appraiser. The decision for engaging an

appraiser is passed by the Board of Creditors, and if the same

is not formed, then the decision is passed by the bankruptcy

judge;

•        to make a list of all of the Debtor's creditors and a list of all the

Debtor's debtors within eight days from occurrence of the

legal consequences from commenement of the bankruptcy

proceeding, which he can identify by investigating the

Debtor’s commercial books and accounting records, to

classify the creditors according to their payment order, as well

as to note the creditors that have a right to separate

settlement (identifying also every situation that allows set-

off of claims) and deliver them to the bankruptcy judge;

•        to prepare the initial bankruptcy balance within 30 days from

acquiring the Debtor's assets, as a comparative overview of

the Debtor’s assets and liabilities and their assessment as of

the date of opening of the bankruptcy proceeding; the

bankruptcy judge shall order the Debtor to provide a separate

written statement in respect to the comprehensiveness,

completeness and authenticity of such compiled overview;

•        to prepare and submit on the Reporting Session of the

Assembly of Creditors in writing a report on the economic and

financial status of the Debtor and the reasons for such status

(hereinafter referred to as the “Report”); the bankruptcy

trustee shall also submit the Report to the bankruptcy judge,

the Board of Creditors, deposit it in the bankruptcy case file,

and shall publish it on the announcement board in the court

and in one daily newspaper;

•        to prepare an annual account for the period from the date of

submission of the last annual account submitted by the

Debtor prior to the commencement of the bankruptcy
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proceeding up to the day of opening of the bankruptcy

proceeding within 60 days as of the commencement of the

bankruptcy proceeding and submit it to the Register of

Annual Accounts maintained by the Central Register of the

Republic of Macedonia; 

•        to enter all changes and decisions adopted by the actors of

the bankruptcy proceeding in the E-bankruptcy system

according to the Rulebook on the form, content and manner

of maintaining the E-bankruptcy registry (Official Gazette of

the Republic of Macedonia No. 164/11). 

Examination Hearing

Upon preparing the list of all of the Debtor’s creditors, the

bankruptcy trustee is required to determine the validity, amount

and payment order of all reported claims, and to prepare a separate

chart (scheme) indicating such validated and disputed claims. Such

chart shall be delivered to the bankruptcy judge and shall be

deposited in the bankruptcy file. The bankruptcy trustee publishes

a notification on the announcement board of the court and in one

daily newspaper that the chart is deposited in the case file, and also

delivers the chart to creditors whose claims are disputed

individually. 

The creditors have the right to file an objection against the chart

within eight days following the submission of the chart, (i.e. its

depositing in the bankruptcy case file). On the examination hearing,

the bankruptcy trustee shall state whether he accepts or rejects the

relevant objections submitted by the creditors by stating the

reasons behind each of his decision upon the objections by the

creditors. Within this term, any creditor is entitled to object the

reported claim of another creditor by explaining its legal interest

for doing so, and present an original or notarized deed or other

evidence supporting its objection, default in which may cause the

creditor to lose its right to challenge the reported claim of the other

creditors and to commence a legal procedure in that regards. 

Within three days as of the examination hearing, the bankruptcy

judge shall pass the final decision which lists the creditors in the

bankruptcy proceeding whose claims are accepted and creditors

whose claims are rejected, and the amount of their claim. No

separate appeal is allowed against this decision by the bankruptcy

judge. 

The decision shall be delivered to the creditors. The creditors whose

claim has been contested either by the bankruptcy trustee or other

creditor are entitled to initiate a court procedure for determining

the contested claim, within eight days as of the day of the

submission of the decision. The final decision on determining or

rejecting the claim is binding on the bankruptcy trustee and on all

bankruptcy creditors.

Submitting a Draft Reorganization Plan

If the conditions stipulated in the Bankruptcy Law are met, the

reorganization plan may be submitted at the same time with the

Proposal. If no draft reorganization plan was submitted together

with the Proposal, such a draft plan can be submitted upon

proposal of a creditor at any time from the time the bankruptcy

proceeding has been initiated until the day the Reporting Session

of the Assembly of Creditors is to be held, or upon proposal of the

bankruptcy trustee in accordance with the decision of the

Assembly of Creditors.

Reporting Session of the Assembly of Creditors

The Assembly of Creditors is constituted at its first session,

convened by the bankruptcy judge, based on the statutory right of

all bankruptcy creditors, the creditors with a right to separate

settlement, the bankruptcy trustee and the Debtor to participate

at the session of the Assembly of Creditors. The bankruptcy judge

convenes the first and the final session of the Assembly of Creditors,

while other sessions are convened by the bankruptcy judge upon

proposal from the bankruptcy trustee, the Board of Creditors and

one or more bankruptcy creditors, provided the sum of their claims

exceeds 1/5 of the total amount of the claims of all bankruptcy

creditors. The bankruptcy judge also chairs the session, except when

the session is convened by the president of the Board of Creditors,

in which case he chairs the session.

Decisions of the Assembly of Creditors are adopted by majority of

the verified claims represented by the creditors that attend the

session. The following creditors have the right to vote on a session

of the Assembly of Creditors:

a)     the creditors whose claims are not disputed either by the

bankruptcy trustee, or by any creditors with a right to vote;

b)     the creditors whose claims are not disputed in their entirety,

proportionally to the part of the claim that is not disputed; and

c)      the creditors with a disputed claim, provided that the

existence of such claim is proved by the creditor by means of

an enforcement document or if the claim is secured by a right

for separate settlement recorded in the public book, unless

the Debtor proves a termination of that claim by a certified
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document (as well as creditors whose claim is tied to a

deferred term, under the same conditions).

Each creditor whose claim is not disputed either by the bankruptcy

trustee or by the creditors with a right to vote is entitled to a vote

proportionally to the participation of the value of his claim in the

total recognized value of the claims.

The bankruptcy judge shall, before the beginning of the Assembly

of Creditors, bring a decision on recognizing the right to vote of

creditors with disputed claims, excluding the creditors with a

disputed claim referred to in item (c) above. The creditors is not

entitled to appeal the decision. The bankruptcy judge may amend

such decision on the next sessions of the Assembly of Creditors,

upon proposal from the bankruptcy trustee or any creditor with a

right to vote attending the session.

The first Reporting Session of the Assembly of Creditors shall be

convened within 15 days as of the date of submission of the Report

by the bankruptcy trustee.

The Assembly of Creditors is authorized on its first session only

(Reporting Session of the Assembly of Creditors) to decide:

(i)     on whether the Board of Creditors appointed by the

bankruptcy judge shall stay in the same composition and

whether some members or the number of the members shall

be changed, or establish a new Board of Creditors;

(ii)    whether the bankruptcy trustee appointed by the bankruptcy

judge shall continue to perform his duties, or to appoint a new

bankruptcy trustee, instead of the bankruptcy trustee

appointed by the bankruptcy judge;

(iii)   whether the Debtor’s business venture shall be closed and its

assets liquidated or temporarily continued; and

(iv)   who is to prepare the reorganization plan in case when the

Debtor’s business venture shall be continued.

Initiative for a preparation of reorganisation plan or a reorganization

plan may be filed to the court by any bankruptcy creditor or a

creditor with a right to separate settlement, at the latest eight days

prior the meeting of the Assembly of Creditors.  The Assembly of

Creditors decides upon accepting the initiative for reorganization,

or its rejection. If the Assembly of Creditors does not accept the

initiative for preparing the reorganization plan, it shall adopt a

decision on closing the Debtor and shall decide on closing the

business venture it shall immediately determine the manner and

the conditions for conversion of the Debtor’s property into cash

(cashing-in of assets).

Implementing the Decision to close the Debtor's business

venture (forced liquidation)

The decision to close the Debtor’s business venture (i.e. forced

liquidation) is, essentially, carried out by converting the Debtor’s

assets into money and settling the creditors’ claims from the

proceeds.

In this regard, it should be noted that following the bankruptcy

proceeding is initiated, the Central Registry informs the banks in

which the Debtor has accounts that those accounts are terminated

and that the authorizations of any person to dispose of the money

on those accounts are terminated as well. The bankruptcy trustee

opens a new account in domestic currency (MKD), and, if

necessary, in foreign currency, and informs the Central Registry. 

The Central Registry informs the banks to transfer all the funds

from the Debtor’s accounts to the account created by the

bankruptcy trustee.

•        Conversion of the Bankruptcy Estate into Money

(A)   Manner and procedure

If a decision on the conversion the property and property related

rights from the bankruptcy estate into cash is adopted, the

Debtor’s property shall be sold. The sale is executed by publication

of an announcement, within three days from the adoption of the

decision, in at least one daily newspaper from the three

newspapers with largest circulation in the Republic of Macedonia

and, if necessary, in a foreign newspaper as well. An announcement,

within the same time period, is published in the E-bankruptcy

system maintained by the Central Registry of Republic of

Macedonia as well.  With this announcement, all interested buyers

are invited to inspect the property and informed on the selling

terms. The announcement lasts maximum of 15 days. 

The sale of the assets shall be made via electronic sale by public

bidding. Any buyer who provides a deposit or a guarantee

amounted 10 per cent of the value of the property being sold has

the right to take part in the bidding. Following the period of three

days from expiration of the public announcement, the first sale

shall be published in a public announcement which lasts a

maximum of 15 days. In case the sale fails, the procedure is

repeated two more times at the most, but the entire sale must
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end within 90 days from the day when the decision on liquidation

of the assets was passed. All participants in the public bidding shall

have the right to an objection submitted to the bankruptcy judge

within three days. However, it should be noted that, by exemption,

the bankruptcy trustee shall have the right to sell part of the assets

before there is a decision for liquidation of assets passed by

decision of the bankruptcy judge, in order to prevent occurrence

of damage. 

Interested buyers shall contact the bankruptcy trustee through the

E-bankruptcy system in order to inform him of their intent of

participation in the electronic sale. The E-bankruptcy system

contains a section named E-auction, which is accessible to all

subscribers to the E-bankruptcy system, in which details of the

property put up for sale and further details regarding the

procedure can be found. 

The sale of shares in a joint stock company is executed through

the stock exchange, and the sale of shares in other types of

companies is executed in a manner provided in the Law on Trade

Companies. If the persons who have a priority right over the sale

of share refuse the purchase of the share, the share shall be sold

through a public bidding, which is organized electronically. 

The bankruptcy judge, the bankruptcy trustee and the attorneys

in fact of the parties and their relatives, as determined in the

Bankruptcy Law, cannot appear as buyers of the assets which are

part of the bankruptcy estate. This also applies to their blood

relatives to any degree for direct descendants or to the fourth

degree in the lateral line, in-laws to the second degree, spouses

of the bankruptcy judge and the bankruptcy trustee or their

attorneys in fact. 

(B)    Price

When the sale is done by electronic means as described above, the

sale shall be initiated without a starting price. If there is a certain

price offered on the electronic sale organized by collecting offers

in writing, the bankruptcy trustee shall propose to the bankruptcy

judge to convene the Assembly of Creditors within three days from

the proposal, and the Assembly of Creditors must be held within

15 days from the day of convening. On this Assembly of Creditors,

it shall be decided whether the assets shall be sold at such price or

not. Should the Assembly of Creditors fails to grant a decision on

the sale, or if the Assembly of Creditors is not convened, the

bankruptcy judge shall grant a decision for the sale against which

no appeal is allowed, within three days from the day when the

Assembly of Creditors should have been convened.

If the assets from the bankruptcy estate cannot be sold after three

attempts by way of an electronic sale, as described above, the

bankruptcy judge shall, upon proposal of the bankruptcy trustee,

decide for the assets to be distributed to the creditors as a way of

settlement of their claims. Under the amendments to the

Bankruptcy law, this decision cannot be appealed.

The bankruptcy trustee shall notify the bankruptcy judge of the

executed electronic sale the next working day, i.e., of the decision

passed by the Assembly of Creditors. Pursuant to this notification,

the bankruptcy judge passes a decision for the executed sale and

obliges the buyer to pay the amount of the price reached within

eight days. Upon notification by the bankruptcy trustee that the

price has been paid, the bankruptcy judge passes a decision

establishing that the assets have been sold, within three days. This

decision shall be the legal grounds based on which ownership of

the assets shall be transferred to the buyer and based on which the

ownership right to such assets can be registered in the public

records. No written sale contract shall be concluded for the sale of

the assets.

(C)   Special Legal Actions

The bankruptcy trustee is obliged to obtain prior consent from the

Board of Creditors for legal actions of importance to the Bankruptcy

Proceeding. If a Board of Creditors has not been consituted, the

bankruptcy trustee shall obtain prior consent for undertaking legal

actions of importance for the bankruptcy proceeding from the

Assembly of Creditors. The consent shall be particularly needed if:

•        such legal action is a proposal for sale of the whole undertaking,

part of the undertaking, of all existing stocks, or part of the

immovable property, of the Debtor’s shares and parts in other

undertakings if such parts and shares represent more than 10

per cent of the charter capital of the other enterprises;

•        such legal action is a proposal to enter into a loan contract

that would significantly encumber the property comprising

the bankruptcy estate, and

•        such legal action is a proposal to initiate a lawsuit or to

         become involved into court proceedings, when the lawsuit

involves a significant amount; or proposal for non-initiation of

such lawsuit; entering into negotiations for an out-of-court

dispute resolution or settlement, or proposal to reject such a

lawsuit.
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•       Settlement of the Creditors' claims

(A)   Distribution of assets

As noted, the bankruptcy creditors shall settle their claims

following the conclusion of the examination hearing. The

settlement is conducted through advance distribution of the assets,

and final distribution of the assets. Before the distribution of any

assets, the bankruptcy trustee shall prepare a draft Distribution

Plan, which is deposited in the bankruptcy file to be available to

the parties in the procedure.

(B)    Advance Distribution

When enough money is collected in the bankruptcy estate, they

are immediately distributed to the creditors (advance distribution).

Following the transfer of the assets to the account, the bankruptcy

trustee is obliged to prepare a draft Advance Distribution Plan within

eight days and deliver it to the Board of Creditors for their approval.

Once it is approved by the Board of Creditors, the bankruptcy

trustee delivers it to the bankruptcy judge and to all the creditors

covered with such plan. The creditors can file an objection against

such plan within eight days as of receipt. The bankruptcy judge

considers the objection, makes any necessary amendments to the

plan and passes a decision approving the Advance Distribution

Plan. Such decision is delivered to the bankruptcy trustee who has

a period of eight days to distribute all the assets to the creditors'

accounts. The bankruptcy trustee prepares a report on the

conducted distribution.

However, it should be noted that the creditor, whose claim has

not been established, may submit evidence to the bankruptcy

trustee, that he has filed a lawsuit to establish the claim and its

amount, or that he is involved in the proceeding that has already

been conducted in respect to that claim, within eight days as of

the day of receipt of the Advance Distribution Plan. In this case,

the bankruptcy trustee shall separate a proportional part of the

assets for settlement of this creditor’s claim. These assets shall be

distributed only after the final court judgment has been passed.

The creditor loses his right of settlement, if he does not submit

such evidence to the bankruptcy trustee.

Also, the creditor with the right to separate settlement whose

claim was not fully settled by the sale of the property, over which

a security right was established, is required to notify the

bankruptcy trustee within 15 days from the day of the performed

sale. The bankruptcy trustee shall be required to include the

creditor in the plan for distribution of the remaining unsettled

claim. If the creditor does not notify the bankruptcy trustee on time

and does not provide evidence, the unsettled claim of that creditor

shall not be taken into consideration during the further distribution.

On the other hand, the whole amount of the claim in relation to a

delayed condition shall be taken into consideration in the course

of the Advance Distribution. During the final distribution, the claims

in relation to a delayed condition shall not be taken into

consideration if the possibility for occurrence of that condition is

so remote or improbable that on the day of distribution the claim

is worthless. The claims in relation to a rescindable condition shall

be taken into consideration during the distribution, if the creditor

provides assets to ensure that, if this condition becomes effective,

he would return what he has received from the bankruptcy estate.

(C)   Final Distribution

The final distribution of the assets shall be carried out according to

the Final Distribution Plan immediately upon the conversion of the

assets from the bankruptcy estate into money. The draft Final

Distribution Plan is prepared in the same manner as the draft

Advance Distribution Plan. The bankruptcy trustee shall, within

eight days after the transfer of the funds to the account of the

Debtor, prepare the draft Final Distribution Plan and deliver it to

the Board of Creditors. The Board of Creditors gives its consent for

the plan, and the plan is delivered to the bankruptcy judge which

published the same on the bulletin board of the court. The

bankruptcy creditors have the right to object to the Final

Distribution Plan within eight days from the publication of the same

on the bulletin board of the court. The bankruptcy judge considers

the objections of the creditors and approves the Final Distribution

Plan by a decision. The creditors whose claims were denied by the

bankruptcy judge can submit an appeal.

(D)   Final Session of the Assembly of Creditors

The bankruptcy judge shall, within three days from the day of

approval of the Final Distribution Plan, convene a Final Session of

the Assembly of Creditors on which the following shall be discussed:

•        the final account and the final report;

•        the confirmation of the Final Distribution Plan; and 

•        resolving on the objects and rights which represent part of the

bankruptcy estate that have not been alienated, sold, or

converted into money. 

If the Assembly of Creditors does not confirm the Final Distribution

Plan, the final resolution shall be passed by the bankruptcy judge. 
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The Final Distribution Plan and the decisions adopted by the

Assembly of Creditors shall be executed by the bankruptcy trustee.

Following the confirmation of the the plan, the bankruptcy trustee

shall immediately transfer the funds to the creditors’ accounts.

FollowingFollowing such transfer, the bankruptcy trustee prepares

a report on the executed distribution. The bankruptcy trustee shall

in accordance with the bankruptcy judge deposit the funds that

were segregated and retained in the final distribution at an

adequate bank for further distribution. If the creditors have been

settled in full, the remaining assets shall be transferred to the

Debtor (i.e. to the owners of the share(s) in that legal entity).

Proceedings upon a decision to accept the initiative for preparing

a Reorganisation plan (i.e. to implement a reorganization of the

Debtor's operations)

(A)   Submission of a reorganization plan

Under the provisions of the current Bankruptcy Law, the person

who is authorized to submit a reorganization plan is obliged to

submit such a plan to the bankruptcy judge within 45 days after

the day when the authorization is received at the latest. The

bankruptcy judge may, upon a request from the authorized person

to submit a reorganization plan, prolong the deadline for

preparation of the plan for 15 days. With a prior decision of the

Board of Creditors adopted by a two-thirds majority, the Board of

Creditors may prolong the deadline for at most 60 days.

When, at the Reporting Session, the Assembly of Creditors has

instructed the authorized person to prepare a reorganization plan,

the prepared reorganization plan shall be submitted to the

bankruptcy trustee and the bankruptcy judge, and where the

bankruptcy trustee is bound pursuant to the Bankruptcy Law to

prepare the reorganization plan, the plan shall be submitted to the

bankruptcy judge and to the Board of Creditors immediately

following its preparation.

If the reorganization plan is not submitted in the determined

period of time, the proceeding shall continue with a decision to

cash-in the Debtor’s assets, passed by the bankruptcy judge.

If several different reorganization plans are submitted, the

bankruptcy judge shall accept the one approved by the Assembly

of Creditors or, if formed, by the Board of Creditors.

As of 1 January 2014, a new special procedure has been introduced

which allows the Debtor himself to file for bankruptcy and to

simultaneously propose a reorganization procedure to be

conducted and to submit a reorganisation plan for that purpose.

According to the rules of this special procedure, the Debtor is

required to provide evidence that the conditions for

commencement of a bankruptcy proceeding are met, and draft

the reorganization plan in accordance with the provisions

regulating its content. The bankruptcy judge examines the

proposal, and passes a decision in order to initiate a preliminary

procedure for examination of the conditions for opening

bankruptcy proceeding and reorganization procedure on the basis

of a prepared reorganization plan, and schedules a hearing where

all known creditors of the Debtor are invited and where a decision

shall be passed on the proposal and it shall be voted on the plan.

The hearing shall be held within 60 days from the day of adoption

the decision to in order to initiate the preliminary procedure, in

which period the preliminary procedure should be concluded. If

the plan is adopted by the creditors, the bankruptcy judge shall

grant a decision with which he initiates a bankruptcy proceeding,

adopts the reorganisation plan and concludes the bankruptcy

proceeding. If the plan is rejected by the creditors, then the judge

shall grant a decision by which the plan is rejected.

(B)    Delivery of the reorganization plan

The reorganization plan shall be delivered to the Board of Creditors

and the representatives of the employees of the Debtor, for review.

Following the delivery of the receipt, the bankruptcy judge delivers

the reorganization plan to the Board of Directors and the

bankruptcy trustee in order for them to state their opinion within

15 days from the day of receipt of the plan. The reorganization plan,

together with all attachments, shall be delivered to the court for

inspection by the participants in the procedure. The period for

inspection is eight days from the day of delivery of the

reorganization plan to the court.

(C)   Session of the Assembly of Creditors for discussion and voting

of the suggested reorganization plan

The bankruptcy judge shall convene a Session of the Assembly of

Creditors for discussion and voting of the suggested reorganization

plan. The Session of the Assembly cannot be held in less than 21

days or more than 30 days from the day of its convening. The

bankruptcy judge shall publish the date of holding of such session

and it shall inform that the reorganization plan and all the reports

on it are available for inspection at the bankruptcy file. 

The bankruptcy creditors, the creditors with a right of separate
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settlement, the Debtor and the representatives of the employees

shall be notified about the holding of the session through a public

announcement in one of the three daily newspapers with the

biggest circulation on the territory of the Republic of Macedonia

and on the bulletin board of the court and the Debtor. On this

session of the Assembly of Creditors, the reorganization plan is

reviewed, the voting rights of the creditors are determined and a

vote on the proposed reorganization plan shall be taken. The

Session of the Assembly of Creditors for reviewing and voting upon

the reorganization plan shall not be called before holding of the

examination hearing. This session and the examination hearing

may be held at the same time.

(D)   Adoption of the reorganization plan

It shall be deemed that the reorganization plan is adopted with a

simple majority from the total amount of the claims from the

creditors present on the Session of the Assembly of Creditors,

unless otherwise provided with the reorganization plan.

It shall be deemed that the Debtor has consented to the proposed

reorganisation plan if it did not oppose the plan in writing until the

day of convening of the Session of the Assembly of Creditors for

discussion and voting upon the plan for reorganisation, or if he did

not submit a special written statement to the bankruptcy judge.

(E)    Approval by the bankruptcy judge

Following the adoption of the reorganization plan by the creditors

(i.e. after the consent of the Debtor), the plan should be approved

by the bankruptcy judge. 

The Debtor i.e. the creditor(s) can lodge an appeal against the

decision for adoption (i.e. refusal of the reorganization plan) within

eight days from its receipt. However, the Debtor may not oppose

the reorganization plan if:

1.      by accepting the reorganisation plan, the Debtor is not placed

in an inconvenient position compared to its situation without

that plan; and

2.      none of the creditors accepts property benefit or other benefit

that exceeds the full amount of their claim.

(F) Conducting the reorganization plan

The reorganization plan can be conducted by:

•        letting the Debtor manage or dispose of the whole or a

portion of its assets;

•        enforcing an appropriate change to the status, in order to

transfer Debtor’s property wholly or partially to one or more

entities that exist or are to be founded;

•        merging of the Debtor with one or several entities;

•        selling all or a part of the Debtor’s assets, with or without the

rights to separate settlement;

•        dividing all or a part of the Debtor’s assets among the

creditors;

•        determining the manner of settlement of the bankruptcy

creditors;

•        settling or changing the rights to separate settlement;

•        reducing or postponing the payments of the Debtor’s

liabilities;

•        converting the Debtor’s liabilities into credit;

•        settling all or some of the Debtor’s liabilities towards the

creditors with shares owned by the shareholders;

•        undertaking a guarantee or providing other kind of security

for fulfilment of the Debtor’s liabilities;

•        some or all of the Debtors’ obligations towards the creditors

shall be transformed into shares in the reorganised Debtor, in

the amount of a prior assessment of the net value of the

principal capital of the company, performed by an authorised

appraiser;

•        additional investing;

•        increase of the company’s principal capital, which shall be

allowed by issuance of shares to the creditors or to new

investors;

•        amendment to the company’s agreement, the statute or

another founding act or another act of the bankruptcy Debtor

with which special rights of the submitter of the plan for

reorganisation are determined;

•        consent of the bankruptcy Debtor to accept personal

management pursuant to the Bankruptcy Law; and

•        any other manner or measure pursuant to the Bankruptcy Law.

(G)   Legal effect of the approved reorganization plan

The final court decision on adoption of the reorganization plan is

considered as an enforcement deed. The person who is authorized

for conducting of the reorganization plan has the right to conduct

the reorganization plan and obligation to submit a request for

registration in the Trade Registry maintained by the Central

Registry of the Republic of Macedonia, and in other public

registries, in the Central Security Depositary, the Securities and

Exchange Commission and other authorities. 

The provisions of the reorganization plan become obligatory for

the participants in the procedure from the time of validity of the

M
K



115SEE LEGAL GROUP RESTRUCTURING & INSOLVENCY HANDBOOK 2016

resolution for adoption. The provisions are as well obligatory for

the persons who did not report their claims and for the participants

that voted against the reorganization plan. 

With the reorganization plan, the Debtor is released from the

claims of its joint co-debtors and guarantors, as well as from all

the other return claims against it, in the same manner in which it

was released from the claims of the creditors in the Bankruptcy

Proceeding. If the creditor, during the implementation of the

reorganization plan, receives more than the guaranteed with the

reorganization plan, that is when the creditor settled its claims in

a bigger per cent or in a shorter deadline from the one determined

by the reorganization plan, that creditor is obliged to return that

which it has received.

(H)   Settlement of the creditors' claims in accordance with the

reorganization plan. 

The claims of the bankruptcy creditors that have been determined

and have not been contested by the Debtor at the examination

hearing may be enforced against the Debtor for settlement of the

claims registered in the chart of reported claims in the finally

approved reorganisation plan. The contested claims that have

become enforceable later shall be treated as claims that were not

contested. 

When a creditor claims that the Debtor has not fulfilled its

obligations under the reorganization plan to a significant degree,

that creditor shall have to prove to the bankruptcy judge that he

has made out a written demand to the Debtor to fulfil his

obligation, and that the set time period has already passed, but he

does not have to prove any other facts as to any omissions by the

Debtor in order to acquire an enforcement title for his claim and

to request enforcement for settlement.

2.4  Ending the Formal Proceeding
(a)    Bankruptcy Proceeding

(i)     Conclusion of the proceedings for conversion of the Debtor’s

assets into Money

a.     Decision for Conclusion of the Bankruptcy Proceeding.

Following the final distribution of the assets of the bankruptcy

estate, the bankruptcy judge passes a decision for conclusion

of the Bankruptcy Proceeding. This decision is also published

and delivered to the authorities that maintain the public

records and books for registration. 

After the bankruptcy proceeding is concluded and the Debtor is

deleted from the Trade Registry maintained by the Central

Registry, or another registry in which the Debtor was registered,

the Debtor ceases to exist as a legal entity. With the decision,

the bankruptcy judge may charge the bankruptcy trustee to carry

on the initiated proceedings which are of relevance for the

procedure.

After the completion of the distribution of assets, the bankruptcy

trustee is required to:

1.      notify the bank and request deletion of the account, and if

there are assets remaining and which have still not been

distributed, deposit them as a court deposit; and

2.     organise the archive material pursuant to the Law on

Archives Material, and to deliver the archive material in its

original to the State Archive of the Republic of Macedonia.

b.     Supplemental (delayed) distribution. Following the

conclusion of the bankruptcy proceeding and upon the

request of the bankruptcy trustee, or ex officio, the

bankruptcy judge may grant a decision for conducting

supplemental (delayed) distribution, if following the Final

Session of the Assembly of Creditors:

1.      the separated and kept assets became available for

distribution;

2.     the distributed assets from the bankruptcy estate were

returned; and

3.     new assets that enter into the bankruptcy estate have been

found.

The creditors of the bankruptcy estate may request supplemental

settlement of their claims only from the remaining assets in the

bankruptcy estate, and for the assets for which the bankruptcy

trustee becomes aware:

•        only after determining the part intended for an Advance

Distribution;

•        during the Final Distribution; or

•        when a decision for conducting a supplemental (delayed)

distribution has been reached, after its announcement.

(ii)    Conclusion of the proceedings regarding the reorganization

plan 

 a.     Conclusion of the proceeding. When the approval of the

decision regarding the proposed reorganization plan becomes

final, the bankruptcy judge shall bring a special decision on
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concluding the Bankruptcy Proceeding. Prior to the conclusion

of the Bankruptcy Proceeding, the bankruptcy trustee settles

the claims of the creditors of the bankruptcy estate, if they

have not been contested and provides security interest for the

contested claims. 

 

The bankruptcy judge publishes the decision by which he has

concluded the Bankruptcy Proceeding, together with the reasons

for its conclusion. The Debtor, the bankruptcy trustee, and the

members of the Board of Creditors shall be given an advance notice

of the day on which the conclusion of the bankruptcy proceeding

shall become effective. This decision shall be delivered to the Trade

Registry for registration by the bankruptcy trustee.

b.      Legal effects of the conclusion of the proceeding.   Following

the conclusion of the bankruptcy proceeding by adopting a

reorganization plan, the Debtor acquires back the right to

dispose of and manage its assets. If the bankruptcy trustee has

filed in the course of the bankruptcy proceeding a lawsuit to

challenge any of the Debtor’s legal actions, he can continue

with the lawsuit after the conclusion of the Bankruptcy

Proceeding, if the reorganization plan allows this. In this case,

the lawsuit shall be conducted for the account of the Debtor,

unless the reorganization plan provides otherwise.

c.      Supervision. The reorganization plan may contain provisions

for supervision over the implementation of the reorganization

plan. In such case, following the conclusion of the Bankruptcy

Proceeding, supervision shall be conducted over the settlement

of the claims of the Debtor's creditors. The supervision over the

implementation of the reorganization plan can be granted to

the bankruptcy trustee or to another person (controller). For

these purposes, the authorizations and obligations of the

bankruptcy trustee, the Board of Creditors, and also the

supervision by the bankruptcy judge shall still remain valid. 

When the bankruptcy trustee establishes that the claims whose

settlement is being supervised have not been settled yet or cannot

be settled at all, he shall inform the Board of Creditors and the

bankruptcy judge thereof without delay. If no Board of Creditors

has been founded, the bankruptcy trustee shall inform all creditors

who in accordance with the reorganization plan have established

rights against the Debtor and the company, or other legal person

that had taken over or continued to run the Debtor’s business

venture or some portion of it.

d.     Re-opening of the bankruptcy proceeding. During the

supervision, if it is determined that the reorganization plan is

not being implemented, any bankruptcy creditor or the

bankruptcy trustee may file a request for re-opening of the

bankruptcy proceeding. The request shall be filed to the

bankruptcy judge. The request shall contain the reasons with

explanation for re-initiating of the Bankruptcy Proceeding,

which refer to the failure to implement the reorganization

plan. The bankruptcy judge shall grant a decision for initiating

of the bankruptcy proceeding without conducting a

preliminary proceeding.

(iii)   Termination of the Bankruptcy Proceeding

The bankruptcy judge shall terminate the bankruptcy proceeding

for three reasons:

1)      if after the initiating of the bankruptcy proceeding the

bankruptcy judge finds that the assets from the bankruptcy

estate are not sufficient to settle even the costs of the

procedure; the bankruptcy judge shall terminate such

procedure and grant a resolution for conclusion of the

Bankruptcy Proceeding;

2)     upon a request of the Debtor, the bankruptcy judge shall

terminate the procedure if the Debtor proves that after the

opening of the bankruptcy proceeding the Debtor has become

solvent; and

3)     with the consent of the creditors; namely, upon request of the

Debtor, the bankruptcy judge shall terminate the bankruptcy

proceeding if the Debtor, after the expiry of the term for

reporting claims, submits registered written statements

certified by a notary public granting their consent for

termination of the procedure from all bankruptcy creditors

that have reported their claims.

3.   RIGHTS OF CREDITORS

3.1   Claw-back Actions
All legal actions that are undertaken before the initiating of the

bankruptcy proceeding, which hinder the equitable settlement of

the creditors (damaging the creditors), or which place certain

creditors in a more favourable position, can be challenged by the

bankruptcy trustee on behalf of the bankruptcy Debtor and the

bankruptcy creditors in accordance with provisions of the

Bankruptcy Law. 
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An action taken within the last three months prior to the proposal

for initating of the bankruptcy proceeding, by way of which the

creditor is given or enabled a security interest or settlement, can

be challenged if at the time when such action was undertaken, the

Debtor was insolvent and if at that time the creditor knew or must

have known about the insolvency.

A legal action which gives or enables a bankruptcy creditor to

receive security interest or settlement can be challenged if such

action was taken after the filing of the proposal to initiate the

bankruptcy proceeding and if at that time the creditor knew or

must have known of the Debtor’s insolvency or the proposal to

initiate the bankruptcy proceeding.

It shall be considered that the creditor knew of the Debtor’s

insolvency or of the proposal to initiate the bankruptcy proceeding

if he was familiar with the circumstances on the basis of which it

may be concluded that the Debtor was insolvent or a proposal to

commence a bankruptcy proceeding has been filed.

An action giving a bankruptcy creditor or enabling him a security

interest or security he was not entitled to claim or did not have

the right to request in that manner and at that time, can be

challenged as well, if it was taken: 

1.      within the last 30 days prior to filing the proposal to initiate

the bankruptcy proceeding;

2.      within the 90 days prior to filing of the proposal to initiate

the bankruptcy proceeding and if the Debtor was insolvent

at that time;

3.     within the last 90 days prior to filing the proposal to initiate

the bankruptcy proceeding and at that time the creditor new

that the bankruptcy creditors would be damaged as a result

of that action. 

An action by the Debtor, which directly damages the bankruptcy

creditors, can be challenged if it was undertaken:

(i)     within the 90 days prior to filing the proposal to initiate the

bankruptcy proceeding if at that time the Debtor was

insolvent and if the other party new of his insolvency;

(ii)    after the filing of the proposal to initiate the bankruptcy

proceeding and if at the time the action was undertaken he

knew or must have known about the insolvency or about the

proposal for initiation of a bankruptcy proceeding.

 An action that the Debtor has taken in the last 10 years prior to

filing of the proposal for initiation of a bankruptcy proceeding or

afterwards, with the intention of damaging its creditors, can be

challenged if the other party knew about the Debtor’s intentions

at the time when the action was undertaken. 

A bilateral onerous agreement concluded between the Debtor and

a person related to him (a person considered to be related to the

Debtor is: (i) the trustee, members of management bodies,

members of supervisory bodies, the Debtor’s shareholders with

personal liability as well as persons who hold more than one fourth

of the Debtor’s equity; (ii) person who due to their legal status or

labour or contractual relation with the Debtor has the opportunity

to be acquainted with the economic situation of the Debtor; and

(iii) the spouses, relatives from the immediate family or persons

living with some of the persons stated above), can be challenged

if it damages the bankruptcy creditors directly. 

That agreement cannot be challenged if it was concluded two

years before the filing of the proposal for commencement of a

bankruptcy agreement, or if the other party proves that, at the

time of the conclusion of the agreement, it was not familiar with

the Debtor’s intent to damage the creditors. Related entities shall

also include the related parties under the Law on Trade Companies.

If it is provided by law, a transaction for which an enforcement

deed is granted and a legal action undertaken in the procedure of

enforcement can be challenged.

The transactions of the Debtor may also be challenged by filing an

objection during a pending litigation proceeding.

3.2  Claiming Debts
For the initiating of the bankruptcy proceeding against the Debtor,

creditors are notified by public announcement published in the

Official Gazette of the Republic of Macedonia. In this

announcement, the creditors are asked to report their claims by

filing a written application to the bankruptcy trustee, within the

term of 15 days as of the publication date of the public

announcement. Obligatory content of the creditors’ application is

stipulated by the Bankruptcy Law. Together with the application

the creditors submit a proof for their claims and a proof for their

secured claims. Disputed claims are also subject to reporting. In

such a case, if litigation or any other proceeding with regard to the

creditors’ claims is pending, the creditors provide details for such

procedure.  Creditors with a right to separate settlement shall state

the part of the assets of the Debtor to which their right refers, as

well as the amount of their claim, and provide evidence thereof.
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If the creditors do not report their claims in the deadline provided

with the public announcement, the bankruptcy trustee shall

compile a special chart, within a five days term as of the expiry of

the term for reporting the claims, in which it shall list the creditors

who missed such a term for reporting of the claims, and deliver it

to the bankruptcy judge. The bankruptcy judge is to reject the

claims of these creditors as untimely with a separate decision,

against which the rejected creditors can file an appeal to the Court

of Appeals. It shall be considered that the creditor has lost his right

of collecting its claim in the bankruptcy proceeding when the

second instance court decision becomes final. 

The application which does not contain the mandatory elements

of the application determined by the Bankruptcy Law, may be

rejected as such by the bankruptcy judge, if the creditor does not

comply with the instructions of the bankruptcy trustee to amend

it in accordance with the Bankruptcy Law.

3.3  Rights of Secured and Unsecured Creditors
(a)    Secured Creditors

Proceedings for execution and securing which are ongoing at the

time of the initiating of the bankruptcy proceeding are suspended.

Once the bankruptcy proceeding is initiated, the procedures for

enforcement of the security resume and are carried out in

accordance with the applicable laws on enforcement procedure. 

Creditors with a right to separate settlement and secured creditors

can initiate proceedings against the Debtor to exercise their rights

of execution and security under the general rules of the

enforcement proceeding, once the bankruptcy proceeding is

initiated.

Secured creditors are entitled to separate settlement of their claim

only of the value of the assets or right subject to security. They may

exercise their rights as creditors in a bankruptcy proceeding only if

they waive the right on separate settlement or if they fail to settle

until the distribution of the bankruptcy estate. Thus, they are

entitled to settlement from the bankruptcy estate as general

creditors of the Debtor.

The bankruptcy trustee may propose to the bankruptcy judge public

sale of real estate property which represents part of the bankruptcy

estate, over which a security right is granted. The resolution for the

sale of the real estate property shall be recorded in the public books

for registration of rights over real estate property. 

The bankruptcy trustee has the right to dispose with the movable

assets over which a security right is established without any

limitation, if those assets are in possession of the bankruptcy

trustee. In such case, upon a request of the secured creditor, the

bankruptcy trustee is obliged to inform the creditor about the

condition of the movable assets over which a security right is

established.

“Prohibition on Obstruction” in formal restructuring, when voting

for acceptance of the reorganisation plan, is imposed on the

secured creditors. Namely, if the necessary majority has not been

achieved during the voting, it shall be considered that the voting

group consisting of secured creditors has given its consent if:

(i)     the creditors who form this group do not suffer any loss or

damages by acceptance of the plan for reorganisation, in

comparison to their situation without that plan; and

(ii)    the creditors who form this group, to some reasonable

extent participate in the amount of economic value

belonging to the participants in accordance with the

provisions of the reorganisation plan.

If the secured creditors state in the application for their claim or

prior the Assembly of Creditors their intention to commence

enforcement procedure of their pledged right outside the

bankruptcy proceeding, then such secured creditors shall be

deprived from their voting right on any of the meetings of the

Assembly of Creditors.

(b)    Unsecured Creditors

As a general legal consequence in order to initiate the bankruptcy

proceeding is acceleration of the maturity of all the claims against

the Debtor which are considered immediately due and payable.

All the creditors of the Debtor have the right to report their claims

to the bankruptcy trustee within 15 days after the publication of

the public announcement in the Official Gazette of the Republic

of Macedonia for the opening of the bankruptcy proceeding. 

Any proceedings that were started against the Debtor for debt

recovery before its bankruptcy are suspended on the

commencement of bankruptcy and the unsecured creditors may

collect their claims only in the bankruptcy proceeding.

Upon a request of the bankruptcy trustee or a bankruptcy

creditor, whose rights have been violated, the bankruptcy judge

may abolish a decision of the Assembly of Creditors that is

contrary to the interests of the bankruptcy creditors or that

disables equal treatment of all creditors in respect to the

collective settlement. The creditor shall be entitled to request
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protection only if it has not voted in favour of the decision subject

to dispute.

3.4 Ranking of Claims
(a)    Forced Liquidation Proceedings

The claims of the bankruptcy creditors are categorized in higher

and lower payment orders. The claims of the creditors from the

lower payment orders can only be settled after the settlement of

the claims of the creditors from the higher payment orders. The

claims of the bankruptcy creditors from the same payment order

are settled in proportion to the size of their claims. 

Pari passu principle is the governing principle in accordance to

which the claims of the bankruptcy creditors are settled depending

on their ranking. All the creditors in a category must be satisfied

before creditors in the following category are paid. 

Claims of higher payment rank comprised of the unpaid wages and

compensations for pension and disability insurance, health

insurance and insurance for unemployment and fees for the last

three months prior to the opening of the bankruptcy proceeding,

compensations for injuries that the employees suffered while

working for the Debtor, as well as for occupational diseases, and

compensations for wages during the regular annual vacation for

the respective year that have not been used.

Claims of lower payment ranks are settled in the following order:

(i)     Interest on the claims of the bankruptcy creditors that are

due as of the date of commencement of the Bankruptcy

Proceeding;

(ii)    Costs of certain creditors that could incur as a result of the

creditors’ participation in the Bankruptcy Proceeding;

(iii)   Fines for criminal acts or misdemeanours, as secondary

consequences from criminal acts or misdemeanours that

impose the payment of fines;

(iv)   Claims for Debtor’s services, executed free of charge, and

(v)    Claims for return of a loan or other such request with which

the property of shareholders is compensated.

Interest on the claims of the bankruptcy creditors of a lower

payment rank, as well as costs that those creditors have incurred

in the course of the bankruptcy proceeding shall be of the same

rank as their claims.

The creditors which have the pledge right or other security right

over assets or receivables registered in the public books, have a

right of separate settlement from the funds gained from the sale

of such asset. This also applies on the right of settlement from

share(s), and other securities and other financial collateral.

The creditors who have a right of pledge over some asset of the

bankruptcy estate, which is not registered in the public registry,

pursuant to the Bankruptcy Law, have a right to a separate

settlement of their claim, interests and of the expenses from the

value of the non-possessory pledged asset. 

Following the bankruptcy proceeding have been initiated, the

lessee of real property may report its claims which arise from the

payment of the rent, but for no more than the last three months

before the initiating of the bankruptcy proceeding. The lessee may

not request compensation of damage for earlier termination of

the lease agreement by the bankruptcy trustee. These rules do not

apply in case of the object of the lease is agricultural land. 

Also, as secured creditors are considered:

1.      the creditors to whom the Debtor has transferred a movable

object or some other right in their possession as a manner of

securing their claims;

2.      the creditors that have a right of retention of an object,

because they used something in the benefit of that object, to

an extent to which their claim on those grounds does not

exceed the existing benefit;

3.      creditors whose right of retention arises from the law; and

4.     the Republic of Macedonia or authorized legal entity, if the

object for which an obligation for payment of customs and

tax exists serves for the payment of such obligations, if such

obligations are provided by law. 

The secured creditors have the right to settle their claims from the

secured assets in the Bankruptcy Proceeding. This means that the

other creditors cannot settle their claims from the asset on which

the secured creditor has established a security right. 

If the secured creditors do not settle their claims from the funds

gained by the sale of the object over which a security right is

established, then they lose their priority right and can only settle

the rest of their claims together with the rest of the bankruptcy

creditors. Secured creditors can continue to exercise their rights in

the same manner as other bankruptcy creditors, only if they

renounce realization of their claim through separate settlement,

or if they fail to be separately settled until the final distribution of

the bankruptcy estate.
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(b)   Reorganization Proceedings

In the determinatiın of the rights of participants in the

reorganization proceedings, it shall be allocated between creditors

with the right to separate settlement and higher ranked creditors,

if their rights are affected by the reorganization plan. Other

creditors can be organized in groups according to their interests.

Within each group of creditors, all participants must be given equal

rights. Any differential treatment of participants forming a creditors’

group would require the consent of all interested participants. 

The reorganization plan can provide for a lower rank status for the

bankruptcy creditors and higher rank status for the creditors whose

claims arise from loans or from other credits extended during the

supervision over the implementation of the reorganization plan of

the Debtor or trade company or other legal entity that had taken

over the Debtor’s business activity.

In such cases, the reorganization plan shall specifically define the

maximum amount of those loans or other credits. The established

maximum should not exceed the value of the objects and rights in

possession of the Debtor stated in the inventory of the Debtor’s

assets that is an integral part of the reorganization plan. The

bankruptcy creditors can be of a lower rank only in relation to those

creditors whose claims arise from the loans granted after the

conclusion of the bankruptcy proceeding, and in the course of the

supervision over the implementation of the reorganization plan,

and only if the amount of the principle capital, the interest and the

costs of the loan does not exceed the established maximum. The

agreement for a loan must be concluded in a written form and have

the prior approval of the bankruptcy trustee or the controller.

The creditors, whose claims arise from a bilateral onerous

agreement following the conclusion of the bankruptcy proceeding

but during the supervision over the implementation of the

reorganization plan, shall also have a lower rank status in

comparison to the creditors whose claims arise from loans issued

in accordance with the above stated rules. Claims that were

presented before the finalization of the bankruptcy proceeding,

arising from lease agreements, work agreements or employment

agreements and from other similar more permanent obligations

shall also receive a lower rank status if after the conclusion of the

bankruptcy proceeding, the bankruptcy trustee could have

cancelled them or terminate them, but he did not do so. These

claims shall receive that lower rank status from the moment when

the bankruptcy trustee could have cancelled or terminated the

relevant agreement.

3.5  Debt Set-off  Before and After Bankruptcy
In general, the right to set-off is permitted, if the creditor was entitled,

statutory or contractually, to set-off at the time of the initiating of

the bankruptcy proceeding. Right to set-off may be acquired in the

course of the bankruptcy proceeding for the claims which are entered

under conditions precedent if the conditions are met. Set-off in

Bankruptcy Proceeding is not allowed, if the claim of the creditor is

acquired in certain cases stipulated in this law, by way of which the

creditor would be treated more favourable.

3.6  Interest
The interest rate on unsecured claims shall stop accruing with the

day of initiating the Bankruptcy Proceeding. The interest rate of the

secured claims shall be calculated on secured claims only if agreed,

but only up to the value of the property that is used for settlement

of the claims.

3.7  Other Mechanisms to Secure or Recover Unpaid
Debts
The Macedonian Law on Obligations35 recognizes the concept of sale

with retention of title clause. 

The creditor of the Debtor who proves that has a certain real or

personal right on a certain assets of the Debtor is not considered a

bankruptcy creditor. Such asset does not belong to the bankruptcy

estate and the creditor of the Debtor exercised its right as a creditor

with right of settlement on those assets according to the rules that

are valid for the realization of those rights outside the Bankruptcy

Proceeding. If the right of separation of the creditor with property

transfers right is registered in the public books then the Debtor shall

be obliged to prove that such asset is a part of the bankruptcy estate.

The creditors in financial and trade transaction usually secure their

claim with a pledge right. Pledge rights are granted on the basis of

the security agreements executed in the form of a notarized deed

containing an enforcement clause. A notary deed containing the

enforcement clause enables the creditor to initiate a direct

enforcement procedure for the collection of outstanding claims

without the need to obtain a final and binding court decision, order

or writ through extensive litigation procedure. Pursuant to such

35    Law on Obligations, published in the Official Gazette of the Republic of Macedonia No. 18/2001, 4/2002, 5/2003, 84/2008, 81/2009, 161/2009 and 123/2013.
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agreements, the public notary is entitled to put the enforceability

confirmation, meaning that the pledge agreement is enforceable, on

the creditor’s request if the event of default occurs. 

Proceedings for execution and securing which are ongoing at the time

of the initiating of the bankruptcy proceeding are suspended. Once

the bankruptcy proceeding is initiated, the procedure for enforcement

of the security resumes and is carried out in accordance with the

applicable laws on enforcement procedure.

4.   LIABILITY

4.1   Director Liabilities for Trading Distressed Company
Due care and diligence as a legal standard should be applied by the

directors while executing entrusted tasks in the company, and

emphasise the requirement that they act in a diligent manner (in

the operations of the company) and as skilled (professional) persons,

pursuant to which they are liable for normally negligent behaviour

while executing operations with which they have been entrusted,

unless another law specifies that they shall only be liable for gross

negligence.

Directors are personally, jointly and severally liable for damages

caused to the creditors if they failed to file a proposal for initiating

of a bankruptcy proceeding, although they were aware or must have

been aware on the Debtor’s indebtedness. Possible criminal liability

of the directors is not excluded. Directors are obliged to file a

proposal for initiating of a bankruptcy proceeding not later than 21

days as of the day on which the conditions for initiating a bankruptcy

proceeding are met.

If a circumstance which, pursuant to the law, is deemed as a

condition for initiating a bankruptcy proceeding occurs, the

management body shall, no later than 21 days as of the date when

the condition for initiating a bankruptcy proceeding was met, call a

general meeting of the shareholders at which it shall notify the

shareholders about the state of affairs and the measures undertaken

as well as the measures which need to be undertaken and approved

by the shareholders at that meeting. Following the occurrence of

insolvency and/or over-indebtedness, the management body shall

not propose and/or make any payments, except the payments that

are necessary for the ordinary course of business of the company

and which are executed with due care and diligence.

The manager, who has been aware that he has performed activity

on behalf of the company without being authorized therefore, is

held personally liable to the company for the caused damages.

If the members of the management body violate their obligations

they shall be jointly liable to the company for the damage

caused, if they have failed to operate and act with due care and

diligence. The member of the management body, who acted on

the basis of a decision adopted by the assembly although he had

pointed out that the decision is contrary to law, as well as the

member of the management body who was opposed to the

decision by separating his opinion in the minutes of the meeting

of the management body and voting “against” the decision, shall

not be held liable.

The members of the management body in a joint stock company

shall, in particular, be liable for the caused damages, if they:

(a)    return to the shareholders their contribution in the company

contrary to law;

(b)   pay interest or dividends to the shareholders contrary to

law;

(c)    subscribe, acquire, pledge or withdraw the shares of the

company contrary to law;

(d)   divide the assets of the company contrary to law;

(e)    make payments after the company has become insolvent

or has incurred over-indebtedness contrary to law;

(f)    submit false annual account and financial statements

contrary to law;

(g)    misuse and use without authorization the assets of the

company contrary to law, and

(h)   in case of conditional increase of the basic capital, issue

shares contrary to the purpose or they issue shares before

the shares issued in the previous emission have been fully

paid.

The members of the management body shall be jointly liable to

the creditors and to the shareholders for the caused damages if

(i) they failed to prepare a report in case the company’s losses

exceed 30 per cent of the value of the company’s asset or 50 per

cent of the principal capital; or (ii) they failed to convene the

company’s assembly in case of circumstance which, in

accordance with law are determined as grounds for opening a

bankruptcy proceeding; or (iii) following the occurrence of

insolvency of the company or its over-indebtedness, they have

made any payments, apart from the payments needed for the

regular operations of the company.
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4.2  Liabilities for an Insolvent Company’s Debts
All assets of the Debtor on the date of initiating of the bankruptcy

proceeding, and the assets that he acquires during the bankruptcy

proceeding shall constitute the bankruptcy estate. The bankruptcy

estate serves to cover the costs of the bankruptcy proceeding, as well

as the settlement of the bankruptcy creditors of the Debtor or claims

whose settlement is secured with certain rights upon the property of

the Debtor. 

The Bankruptcy Law defines the creditors of the bankruptcy estate

as a natural or legal entity who on any grounds has a claim against

the Debtor which arose after the opening of the Bankruptcy

Proceeding. 

The Bankruptcy Law distinguishes between three categories of claims

which may arise after the opening of the bankruptcy proceeding

(Liabilities of the bankruptcy estate) and also determines the order

in which they are settled:

(a)    expenses of the bankruptcy proceeding;

(b)    claims of new creditors who have acquired the status of a

creditor after the opening of the Bankruptcy Proceeding; and

(c)    other liabilities of the bankruptcy estate.

The following are considered as expenses of the bankruptcy

proceeding:

(i)     court expenses of the bankruptcy proceeding;

(ii)    rewards and reimbursement of the expenses of the temporary

bankruptcy trustee, of the bankruptcy trustee, and of the

members of the Board of Creditors;

(iii)   expenses for utilities and technical maintenance of the

        property of the Debtor;

(iv)   other expenses that the Bankruptcy Law provides to be

settled as expenses of the bankruptcy proceeding;

(v)    costs incurred by the registration in the public registers.

The Liabilities of the bankruptcy estate are the first who are to be

settled from the bankruptcy estate. The expenses of the bankruptcy

proceeding are settled before all the other liabilities. The remaining

liabilities of the bankruptcy estate are settled proportionately to their

amount, after the claims of the new creditors-lenders, who became

creditors after the bankruptcy proceeding was opened, are paid. 

The bankruptcy trustee can undertake an unsecured credit and

create unsecured debt toward the bankruptcy estate, upon a prior

approval of the bankruptcy judge and if it is in favour of the

creditors for the undertaking of the Debtor to continue with its

work. Otherwise, the Assembly of Creditors can grant a resolution

granting permission for undertaking a secured loan by granting

pledge over part of the assets contained in the bankruptcy estate.

Other liabilities of the bankruptcy estate include obligations:

1.      incurred as a result of activities undertaken by the bankruptcy

trustee or in another way by conducting the management of

the bankruptcy estate, which are not otherwise included as

expenses of the bankruptcy proceeding;

2.      claims of attorneys for performed services according to the

Lawyer’s Tariff in the period of the last six months prior to the

initiating of the bankruptcy proceeding in respect to the

protection and execution of the rights of the Debtors that

comprise the bankruptcy estate;

3.     bilateral onerous agreements, provided that those

agreements shall be fulfilled from the bankruptcy estate, or

must come after the opening of the Bankruptcy Proceeding;

4.     on the basis of unjust enrichment of the estate or acquisition

without foundation, and

5.      on the basis of employment agreements of the employees at

the bankrupt Debtor after the opening of the bankruptcy

proceeding.

4.3 Criminal Liabilities
(a)    False bankruptcy

Whoever, with the intent to avoid an obligation to pay, causes a

bankruptcy by an apparent selling of property or a part of it, by

transferring funds to other accounts, by ceding without

compensation or selling for a disproportionally low value, by

concluding false agreements about debt or about acknowledging

untruthful claims, by covering up, destroying, changing or

maintaining business books making his true state of wealth

impossible to be determined, shall be sentenced to imprisonment

of one to five years and shall be fined. If the crime is performed by

a legal entity, the legal entity shall be subject to a fine.

(b)    Causing bankruptcy by unscrupulous operation

Whoever, aware that he personally or another as a Debtor is

incapable of payment, violates his duties while managing the

property or conducting activities, thus causing bankruptcy by

unreasonable spent and alienation of items and rights to

disproportionally low price, by excessive indebtedness, by

undertaking disproportional obligations, by conclusion and

renewal of agreements with persons incapable of paying, by

failure to realize a claim or in any other manner, shall be
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sentenced to imprisonment of three months to three years. If

the crime is performed by a legal entity, the legal entity shall be

subject to a fine.

(c)    Abuse of bankruptcy proceeding

Whoever, in a bankruptcy proceeding, reports a false claim or a

claim according to a false payment order, for the purpose

exercising a right to which he is not entitled, shall be fined or

sentenced to imprisonment of up to one year. A creditor, member

of the Board of Creditors, or a bankruptcy trustee, who shall, for

himself or for another person, accept a property benefit or a

promise for a property benefit, in order to pass or not to grant a

certain decision, or shall in any other manner damage at least one

creditor in the bankruptcy proceeding, shall be fined or sentenced

to imprisonment of up to three years. This sentence shall also be

imposed to whoever gives or promises property benefit to a

creditor, member of the Board of Creditors, or bankruptcy trustee,

for the purpose of committing the crime referred to above. If the

crime is performed by a legal entity, the legal entity shall be

subject to a fine.

(d)    Damaging or privileging creditors

A responsible person who, knowing that the legal entity has

become insolvent, by paying out a debt or in some other way,

shall intentionally put a creditor in a more privileged position,

herewith damaging the other creditors, shall be fined or sentenced

to imprisonment of up to three years. A responsible person who,

knowing that the legal entity has become insolvent, and with the

intention of deceiving or damaging the creditors, shall

acknowledge a false claim, conclude a false contract, or by some

other deceitful action damage the creditors, shall be sentenced

to imprisonment of six months to five years. If the crime is

performed by a legal entity, the legal entity shall be subject to a

fine.

5.    EFFECTS OF INSOLVENCY ON INSOLVENT

5.1   Acceleration of Maturity of the Insolvent’s Debts
As a general legal consequence of the initiating of the bankruptcy

proceeding is acceleration of the maturity of all the claims against

the Debtor which are considered immediately due and payable.

All the creditors of the Debtor have the right to report their claims

to the bankruptcy trustee within 15 days after the publication of

the public announcement in the Official Gazette of the Republic

of Macedonia for the initating of the bankruptcy proceeding. 

Any proceedings that were started against the Debtor for debt

recovery before its bankruptcy are suspended on the

commencement of bankruptcy and the unsecured creditors may

collect their claims only in the bankruptcy proceeding.

5.2  Effects of the Procedures on Assets of the Insolvent
At the time of initiating of bankruptcy, all the assets of the Debtor

and the assets that the Debtor acquires during the bankruptcy

proceding shall constitute an estate and it is called bankruptcy’s

estate. Following the initiating of the bankruptcy proceeding, the

rights to the part of the estate that comprises the bankruptcy estate

cannot be acquired as valid before the law, even when that

acquisition is not based on a disposition by the Debtor or of

compulsory execution or securing for the benefit of the bankruptcy

creditor.

The previous does not refer to cases of acquisition on the basis of a

disposition by the bankruptcy trustee, a court sale, issues of the

creditors with title over property that comprises the bankruptcy

estate, or creditors with a right to separate settlement in

accordance with the Bankruptcy Law, as well as to the cases of

acquisition through trust in the public registers. The disposal made

by the former representatives of the Debtor - legal entity or by the

Debtor - individual with assets from the bankruptcy estate after the

occurrence of the legal consequences of the opening of the

bankruptcy proceeding are without any legal effect. 

 

In case the former representative of the Debtor - legal entity or the

Debtor - individual has disposed with asset from the bankruptcy

estate, without proper authorization, he is personally liable with all

of its assets for the undertaken obligations.

The prohibition for alienation or encumbrance of the Debtor’s

property prescribed with the provisions of other laws, only for the

protection of the interests of certain parties, is without any effect

in the Bankruptcy Proceeding.

5.3  Outgrowth of the Legal Proceedings
Ongoing litigations at the time of the initiating of the bankruptcy

proceeding are stayed until the bankruptcy trustee on behalf the

Debtor takeover and continue the litigation. If the bankruptcy

trustee in such litigations, immediately after the continuance of

the litigation procedure that was stayed, recognizes the claim or
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waives the claim, the opposing party shall be able to realize the

litigation cost of litigation only as a bankruptcy creditor.

Otherwise, the litigation costs shall be settled as debts of the

bankruptcy estate.

5.4  Circumstances for Continuing Business
The Debtor’s may continue with its business under the

reorganization in the bankruptcy proceeding in accordance with

the filed reorganization plan. The main purpose of the

reorganization is the preservation and continuing of the Debtor’s

business activities, in such case when the goods, the financial

health and sustainability of the Debtor can be renewed and the

Debtor as the legal entity may continue with its operations using

various means provided by law.

5.5  Authority to Supervise or Carry On
Upon the initiating of the bankruptcy proceeding, the rights of the

members of the managing bodies are terminated and transferred

to the bankruptcy trustee. The bankruptcy trustee shall represent

the Debtor only for the matters related to the bankruptcy

proceeding and the bankruptcy estate. If the Debtor – a legal

person continues to operate during the bankruptcy proceeding,

the bankruptcy trustee shall run its operations. The bankruptcy

trustee shall have authority only over those matters of the Debtor

- individual, which are related to the bankruptcy estate, and shall

represent him with the authority of a representative by law. In

performance of his functions, the bankruptcy trustee enjoys the

status of an official person and the right to protection which

according to the law is given to the official persons.

The work of the bankruptcy trustee is supervised by the bankruptcy

judge, the Board of Creditors or the Assembly of Creditors within

their competencies stipulated by law. The bankruptcy judge may

request from the bankruptcy trustee to provide additional

information or a separate report on the progress of the bankruptcy

proceeding, and of the situation and the management of the

bankruptcy estate at any time. If the bankruptcy trustee does not

fulfill his duties arising by law, the bankruptcy judge may impose

a fine or may dismiss the bankruptcy trustee.

5.6  Restrictions
A trade company cannot be incorporated by:

(a)    company whose bank account is blocked and by the persons

who are members of the managing body, the supervisory

body, (i.e. managers of those companies), until such bank

account is blocked or up until a liquidation or bankruptcy

proceeding is initiated against the company;

(b)    companies against which a bankruptcy proceeding has been

initiated, for the period of the duration of the proceeding;

(c)    persons who are members of the management body or

supervisory board, (i.e. managers of companies) who in a

procedure prescribed by law have been imposed ban on

performing profession, activity or duty, until the prohibition;

(d)    persons who are shareholders, and members of the

management body or supervisory board, (i.e. managers of

companies) who in a procedure prescribed by law of the

companies for which procedure for deletion is initiated, during

the duration of that procedure and in the period of three years

as of the day of publication of the deletion of the company

on the website of the Central Registry; 

(e)    a person being a member in a limited liability company

(DOO) or in limited liability established by one person

(DOOEL) whose bank account is blocked up until the

blockage of the company’s account is valid or up until a

liquidation or bankruptcy proceeding is initiated; and

(f)     persons for whom with a legally valid decision of the court it

is determined that have committed a crime act, false

bankruptcy, causing bankruptcy by unscrupulous operation,

malpractice of the bankruptcy proceeding, damaging or

creditors preference, and have been prohibited from

performing a profession, activity or duty, until the legal

consequences of the prohibition are valid. 

These persons referred to in above under (a), (c) and (d) cannot be

administrators, members of a managing body and supervisory

body of a trade company, as long as these limitations exist.

5.7  Effect of the Procedures on Directors,
Shareholders, Employees
Upon the initiating of the bankruptcy proceeding, the rights of the

members of the managing bodies, manager or director or other

managing body, proxies and representatives as well as supervisory

bodies, shall be terminated. The rights of the members of the

managing bodies, manager or director or other managing body,

proxies and representatives regarding the disposal of the property

of the bankruptcy Debtor and other rights shall be transferred to
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the bankruptcy trustee in a manner and to the extent according to

the conditions stipulated by law.

Employment agreements concluded between the employee and

the Debtor are terminated as of the day the bankruptcy proceeding

has been opened by virtue of law. The bankruptcy trustee shall adopt

a decision declaring the termination of the employment agreements. 

No appeal is allowed against this decision. All concluded

employment agreements that are regulating the relations between

the company and the executive members of the board of directors,

the members of the management board, or managers shall be

terminated as of the day the bankruptcy proceeding has been

opened. 

There is a statutory subordination of shareholder loans. If the claims

of all creditors in the bankruptcy proceeding are settled completely

with the final distribution, the bankruptcy trustee shall transfer to

all shareholders or stockholders the part of that excess that would

belong to those persons during the liquidation of the Debtor

pursuant to the Law on Trade Companies. Transactions between

the company and its shareholder prior to insolvency are void.

5.8  Financing the Proceedings
The person who is submitting the proposal in order to initiate the

bankruptcy proceeding shall be obliged to advance an amount

determined by the bankruptcy judge to cover the expenses of the

preliminary proceeding. If the person who is submitting the

proposal fails to provide the advance payment within the

determined period, the bankruptcy judge shall reject the proposal

by granting a decision. If a bankruptcy procedure is initiated, the

advanced amount shall be included in the costs of the bankruptcy

procedure36. 

5.9  Effect of Proceedings on Contracts
If  the Debtor or the other contractual party have not completely

fulfilled some bilateral onerous agreement on the date of the

initiating of the Bankruptcy Proceeding, the bankruptcy trustee is

entitled to fulfil the agreement on behalf of the Debtor and request

fulfilment from the other contractual party, or may decline to fulfil

the agreement, in which case the other contractual party realizes

its claims arising from the non-fulfilment only as a bankruptcy

creditor.

If, before the initiating of the Bankruptcy Proceeding, the Debtor

has sold a movable object but has retained the title over the

property and handed the object over to the buyer to be kept in his

possession, the buyer may demand fulfilment of the agreement.

The same applies in case the Debtor has undertaken some other

obligations towards the buyer, and has failed to fulfil them partially

or completely. In case that, before the opening of the bankruptcy

proceeding, the Debtor has bought a moveable object but the

seller, after handing over the object, has retained the title, the

bankruptcy trustee has the right to choose one of the two options

described in the previous paragraph above.

Lease agreement where the Debtor appears as lessor, shall remain

in effect, for the benefit of the bankruptcy estate. The Board of

Creditors may decide to terminate the lease agreement and order

the bankruptcy trustee to cancel the agreement. Lease agreements

where the Debtor appears as lessee can be cancelled by the

bankruptcy trustee within the notice period, regardless of whether

some other deadline for cancellation was agreed upon in the

agreement. If the bankruptcy trustee cancels the agreement, the

other contractual party can request reimbursement for damage

resulting from the premature cancellation of the contractual

relationship. Each contractual party is obliged to inform the other

contractual party within 15 days whether it has an intention to

waive the contract; otherwise, it loses its right to waiver.

6.   ADDITIONAL FINANCE

6.1   Obtainment of Additional Financing
If the bankruptcy trustee considers that it is in the best interest of

the creditors the Debtor to continue with its operations in order

to avoid possible damages that might arise due to the termination

of operations, and in case he obtains approval for that by the

bankruptcy judge, he can take an unsecured credit and produce

unsecured debt as an expense of the Bankruptcy Proceeding.

Before giving the approval, the bankruptcy judge is obliged to

obtain a prior consent from the Board of Creditors.

If the bankruptcy trustee cannot draw an unsecured credit, then

the bankruptcy judge, after obtaining a prior approval by the

Creditor’s Assembly may, by a decision, approve the taking of

secured credit by the bankruptcy trustee as an expense of the

36    The expenses of the bankruptcy procedure are part of the Liabilities of the bankruptcy estate.
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bankruptcy proceeding by pledging the asset which is part of the

bankruptcy estate which has not been previously pledged, or by

establishing a lower ranking pledge upon asset, part of the

bankruptcy estate which has already been pledged. 

The law recognises the concept of financing during formal

restructuring. The reorganisation plan may be stipulated for a

lower ranking status of the bankruptcy creditors and higher ranking

status for the creditors whose claims based on loans or from other

credits issued during the supervision over the implementation of

the reorganisation plan of the Debtor. In such cases, the plan for

reorganisation shall specifically define the maximum amount of

those loans or other credits. 

The established maximum should not exceed the value of the

objects and rights in possession of the Debtor stated in the

inventory of the Debtor’s property that is an integral part of the

reorganisation plan. The loan agreement must be concluded in a

written form and have the prior approval of the bankruptcy trustee

or the controller.

The Creditors, whose claims arise from a bilateral onerous contract

concluded after the conclusion of the bankruptcy proceeding

during the supervision over the implementation of the

reorganisation plan are also subordinated in comparison to the

creditors whose claims arise from loans issued in accordance with

the paragraph above.

6.2  Repayment Priorities
Creditors whose claims arise from loans or from other credits

issued during the supervision over the implementation of the

reorganisation plan of the Debtor are entitled to repayment

priorities as they may be granted higher ranking status from the

bankruptcy creditors.

7.    TAX LIABILITIES & STATE SUPPORT

7.1    Tax Liabilities per Proceeding
The unpaid taxes of the Debtor which have become due and

payable on the day of the initiating of the bankruptcy proceeding

are reported as the other creditors' claims in the bankruptcy

proceeding and are to be settled from the Debtor’s assets.

The Law on Tax Procedure (Official Gazette of the Republic of

Macedonia No. 13/2006, 88/2008, 159/2008, 105/2009,

133/2009, 145/2010, 171/2010, 53/2011, 39/2012, 84/2012

187/2013 and 15/2015) expressly provides that the collection of a

tax debt in case of bankruptcy of the taxpayer is performed in

accordance with the provisions of the Bankruptcy Law.

7.2   Availability of State Aid
Under the Law on Controlling State Aid (Official Gazette of the

Republic of Macedonia No. 145/2010), granting of state aid shall

be prohibited, unless determined as compatible by this Law.

Granting of state aid may be compatible if it concerns, inter alia

aid for rescue and restructuring of undertakings in distress.

Pursuant to this Law, the Government of the Republic of

Macedonia, on the proposal of the Commission for Protection of

Competition, shall prescribe the conditions and the procedure for

granting such state aid. However, the Government has still not

adopted the relevant regulations under this Law. Nevertheless, this

Law provides that the existing regulations shall continue being

applied, until the entry into force of the new regulations. These

current regulations have been adopted based on the provisions of

the old Law on State Aid (Official Gazette of the Republic of

Macedonia No. 24/2003, 70/2006 and 55/2007) which is no

longer in force. One such existing regulation is the Decree on

determining the conditions and the procedure for awarding aid for

rescue and restructuring of undertakings in distress (Official

Gazette of the Republic of Macedonia No. 81/2003 and 83/2007),

which regulates in detail the conditions and the procedure for

granting such state aid.

It should also be noted here that, under the Law on Controlling

State Aid, the de minimis aid shall not constitute state aid. De

minimis aid is defined as aid which may be granted in all sectors

except in the coal industry if the amount of the granted aid per

recipient does not exceed a total of EUR 200,000 for a period of

three years, i.e. a total of EUR 100,000 in the road traffic sector

for a period of three years.

However, the Law expressly provides that de minimis aid may be

granted only to a recipient who is not in distress. Also, de minimis

aid may not be related with export activities; subject to favouring

national products against imports, or be used for procurement of

freight transportation vehicles by undertakings performing freight

transportation by land for lease or a fee.
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8.   ALTERNATIVE FORMS OF DEBT RECOVERY
AND RESTRUCTURING

8.1   Informal Rescue or Insolvency Proceedings
“Voluntary settlement” is defined in the Bankruptcy Law as

negotiations between the Debtor and the creditors aimed to

achieve contractual (consensual) arrangement of their relation.

Formal restructuring is recognised in a bankruptcy proceeding, as

an alternative manner of collective settlement of the creditors by

entering an agreement for settlement of claims determined in the

reorganisation plan, aimed to maintain the Debtor’s business

venture. With the formal reorganization set-off of claims can be

carried out prior opening of bankruptcy proceedings under the

conditions stipulated in the Bankruptcy Law.

Reorganisation may be initiated in a case of Debtor’s insolvency,

i.e. if, within a period of 45 days, payment of due amount cannot

be made on the valid grounds for payment, from any of the

Debtor’s accounts maintained by any payment operation

institutions, or in a case of forthcoming future insolvency of the

Debtor. 

The Bankruptcy Law recognises also the concept of personal

management by the Debtor, under the supervision of a trustee.

8.2  Out-of-Court Settlement 
The Law on Out-of-Court Settlement was published in the Official

Gazette of the Republic of Macedonia No. 12/2014 on 22 January

2014. The provisions from this Law apply on economic operators

which are defined as (i) trade companies and sole proprietors

incorporated based on the provision of the Law on Trade

Companies; and (ii) other legal entities and individuals which are

incorporated in accordance with relevant laws and which perform

profitable activities. This Law regulates the out-of-court

settlement procedure which may be implemented for the

following purpose: (i) to allow financial restructuring to the debtor

who became illiquid and insolvent on which basis the debtor shall

become liquid and solvent; and (ii) to allow to the creditors a

more favourable possibilities for settlement of their claims other

than the possibilities which they would have if a bankruptcy or a

liquidation procedure is initiated against the Debtor. The Law

defines financial restructuring as a procedure implemented on the

basis of accepted plan for financial restructuring for the purposes

of achieving liquidity and solvency of the economic operator.

Illiquidity, in accordance with this law, occurs when the economic

operator is in default for a period exceeding 30 days with the

payment of one or more of its monetary obligations. Insolvency

occurs when the economic operator (i) is incapable of payment;

and (ii) is indebted. The economic operator is incapable of

payment if in a long-term period it cannot fulfil its due monetary

obligations. If the economic operator is capable to fulfil wholly or

in partially its obligations towards some of its creditors, such

capability does not make the economic operator solvent.

Furthermore, it shall be considered that the economic operator

is not capable of payment if for a period longer than 30 days it is

not capable, without any delay, to pay its due obligation on the

basis of a valid document. It shall be considered that the economic

operator is indebted, if its assets do not cover its obligations. It

shall not be considered that the economic operator is indebted if

from the circumstances it can be determined that the economic

operator shall fulfil its obligations during the future performance

of its business. 

The Out-of-Court settlement procedure may be initiated against

economic operators. The procedure cannot be imitated against

financial institutions, investment companies and companies for

investment fund management, credit institution, insurance and

re-insurance companies, leasing companies, payment and

electronic cash institutions. The procedure also cannot be initiated

against the Republic of Macedonia, the funds funded by the

Budget of the Republic of Macedonia, the Pensions and Disability

Fund, the Health Insurance Fund, the LGUs and the state

authorities.

The debtor is obliged to initiate out-of-court settlement

procedure in an event of illiquidity or insolvency. Namely, the Law

provides that, if with the financial restructuring measures

undertaken outside from the out-of-court settlement procedure

the debtor is not able to achieve liquidity, the ebtor is obliged

within 30 days from the day of occurrence of the illiquidity to

initiate a procedure for out-of-court settlement. If the debtor is

incapable of payment or is indebted, than the debtor is obliged

immediately, or within 21 days from the day of occurrence of the

insolvency to initiate a procedure for out-of-court settlement.

The out-of-court settlement procedure may only be initiated with

a proposition by the debtor filed to the Ministry of Economy.

Together with the proposition the debtor is obliged to file a plan
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for financial restructuring. The out-of-court procedure may be

initiated if the debtor is illiquid or insolvent, and if a bankruptcy

proceeding is not already initiated against the debtor. The out-of-

court settlement procedure is led by Settlement Council (the

“Council”) comprised of three members. If the out-of-court

procedure is initiated than the Council shall name a Trustee to the

out-of-court procedure from the list of authorized bankruptcy

officers. The Council adopts a resolution for initiating of the out-

of-court settlement procedure. The creditors are informed for the

initiating of the out-of-court procedure by a public add published

on the official web site of the Central Registry of the Republic of

Macedonia the following day after the day of adoption of the

resolution for initiating of the procedure. With the public add the

creditors are called to apply their claims towards the debtor within

15 days from the day of publication of the public add. The plan for

financial restructuring is published as part of the public adds.

The Law on Out-of-Court Settlement recognizes secured creditors

as creditors that have established security (such as pledge) on part

of the property of the debtor. In such case the secured creditors

have the right of separate settlement of their claims, interest and

other costs and expenses towards the debtor from the object on

which the relevant security (for example pledge) is established.

On the first hearing of the Council the claims of the creditors are

determined. The claims for which consent exists between the

debtor and the creditor regarding the existence and the amount

of the claim, as well as the claims which arise from an enforcement

deed shall be considered as determined, unless the debtor has

evidence that such claim has ceased to exist. The Council prepares

a table with all the applied claims in which it notes which of the

claims are determined, and which are disputed. The out-of-court

procedure shall be terminated if the value of the disputed claims

exceeds 25 per cent from the value of the applied claims.

The plan for financial restructuring is adopted by the creditors

which claims have been determined, with a majority of the

creditors whose claims exceed half of the value of all determined

claims. The adoption of the plan is confirmed with a resolution of

the Council. Within three days from the day of adoption of this

resolution the debtor is obliged to file a proposition for entering

into out-of-court settlement to an authorized notary public. The

notary, on the basis of the proposition, schedules a hearing for

execution of the out-of-court settlement, for which hearing the

debtor and the creditors that have accepted the plan for financial

restructuring shall be informed through a public add published on

the bulletin board of the debtor and on the official website of the

Central Registry of the Republic of Macedonia. The executed out-

of-court settlement has the capacity of an enforcement deed.

The Out-of-Court settlement procedure is urgent and should be

finalized within 120 days from the day of its initiating. 

8.3  Circumstances
Formal restructuring is recognised only in a bankruptcy proceeding,

as an alternative manner of collective settlement of the creditors

by entering an agreement for settlement of claims determined in

the reorganisation plan, aimed to maintain the Debtor’s business

venture.

Under the Bankruptcy Law,  the reorganization prior initiating the

bankruptcy proceeding may be carried out only if the Debtor

together with the proposal for initiating bankruptcy proceeding

filed a plan of reorganization. In this case, the reorganization

procedure is conducted in accordance with the provisions of the

Bankruptcy Law governing the implementation of the formal

restructuring in the bankruptcy proceeding.

8.4 Reorganising Approach
These are the premises for implementation of the reorganization: 

(a)    plan for reorganisation may be filed (i) simultaneously with

the submission of the petition for bankruptcy proceeding by

the creditor or the Debtor; (ii) upon proposal of the creditor

until the first reporting session; (iii) upon proposal of the

bankruptcy trustee under the instruction by the Assembly of

Creditors; 

(b)    Assembly of Creditors decides on the first report session, after

the bankruptcy trustee submits the report on financial-

economic standings of the Debtor and the respective reasons

thereof, whether the Debtor’s business shall be closed or

temporarily continued; 

(c)    ranking of the creditors is taken into consideration if the

reorganisation plan affects their rights and each different

treatment within the group requests consent of each

participant within the group, rights of the secured creditors

are not affected unless the reorganisation plan stipulates

otherwise; 

(d)    Assembly of Creditors accepts the reorganisation plan with a

simple majority of the total amount of the creditors present

at the session, and the assumption is that the Debtor has
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agreed with the reorganisation plan if the Debtor has not

objected it until the creditors’ assembly session, after which

the bankruptcy judge should approve it; however, it may ex

officio refuse the approval of the reorganisation plan if certain

conditions stipulated in the law are met; 

(e)    the bankruptcy trustee or other person (controller) is authorised

to supervise the implementation of the reorganisation plan; 

(f)     subordination by law of the new creditors’ claims; and 

(g)    any default in implementation of the reorganisation plan

entitles the creditors and the bankruptcy trustee to file for re-

opening of the bankruptcy proceeding.

8.5  Pre-packaged Plans
A pre-packaged plan is not regulated by the law. It could be agreed

before filings for formal restructuring but the statutory procedural

rules still have to be observed.

9.   INTERNATIONAL  ASPECTS

9.1   Recognition of International Insolvency and Rescue
Proceedings
A foreign bankruptcy trustee or the creditor of the Debtor may

submit a proposal for recognition of a foreign court decision or

decision of another competent body for opening of a bankruptcy

proceeding. Such proposal shall be submitted to the court in the

Republic of Macedonia where the Debtor’s business unit is located,

and if the Debtor has no business unit in the Republic of Macedonia,

to the court on whose territory the Debtor has assets or part of the

assets. 

The proposal must have enclosed:

(i)     An original or certified copy of the decision, and certified

translation;

(ii)    A certificate from the authorized foreign body for its

enforceability;

(iii)   An inventory of all the known bankruptcy Debtor’s assets in

the Republic of Macedonia and a list of all creditors with

appropriate evidence.

The foreign decision for initiating of a bankruptcy proceeding shall

be recognized if:

1.      the decision has been adopted by a court or other authority

which, under Macedonian Law, has jurisdiction for cases with

international elements;

2.      the decision is enforceable under the respective national

legislation of the country where it was adopted, even if it is

not a final decision;

3.     the recognition of the decision is not contrary to the public

order of the Republic of Macedonia; and 

4.     there exists reciprocity.

The court shall reject the proposal for recognition of a foreign

decision, if upon a complaint from the Debtor or other participant

in the proceeding, it has found that the decision for opening of the

proceeding was not delivered to the Debtor in accordance with the

law of the country where the decision has been adopted and if

the Debtor’s basic rights to participate in the bankruptcy

proceeding have been violated.

The decision for recognition of the foreign decision for initiating

of the bankruptcy proceeding has the same effect as the

decision of a court in the Republic of Macedonia for the initiating

of the bankruptcy proceeding, in relation to the group of people

affected by it.

The recognition of the foreign decision for initiating of a

bankruptcy proceding shall be announced in the Official Gazette

of the Republic of Macedonia. The decision shall be delivered to

the person who filed the proposal, the foreign bankruptcy trustee,

the bankruptcy Debtor, the legal persons that make the payment

operations on behalf of the Debtor. The decision shall also be

delivered to the bodies responsible for maintaining the public

registers, and these bodies shall ex officio record the recognition

of the foreign decision for initating of the bankruptcy proceeding

based on the delivered decision.

Rejection of a Proposal for Recognition

If the court rejects the proposal for recognition of a foreign decision

for opening a bankruptcy proceeding, upon the proposal of the

creditors or the bankruptcy Debtor, the court shall initiate a

bankruptcy proceeding in the Republic of Macedonia, if that is

necessary for an equal settlement of all the Debtors’ creditors. The

bankruptcy proceeding shall include the assets of the bankruptcy

Debtor which is situated in the Republic of Macedonia. The foreign

bankruptcy Debtor, the foreign bankruptcy trustee and the

creditors shall have the right to appeal against the decision that

rejects the proposal for recognition of the foreign decision for

initiating a bankruptcy proceeding, within eight days as of the

date the decision has been received.
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Each creditor as well as the bankruptcy Debtor shall be authorized

to request an initiating of a bankruptcy proceeding in the Republic

of Macedonia apart from the fact that a main bankruptcy

proceeding is initiated in a foreign state, if the terms because of

which the proposal for accepting the foreign decision for opening

a foreign proceeding could be rejected are met.

9.2  Applicable Legislation or Case Law
(a)    International Bankruptcy

The provisions of the Bankruptcy Law concerning international

bankruptcy shall apply when:

(i)     Assistance is sought by a foreign court or a foreign

representative (foreign bankruptcy trustee, creditors, etc.)

regarding a foreign proceeding;

(ii)    A foreign country asks for assistance in relation with a

proceeding conducted in the Republic of Macedonia;

(iii)   A foreign proceeding is conducted concurrently with a

proceeding conducted in the Republic of Macedonia;

(iv)   Creditors or other interested persons in a foreign country

have a legal interest in requesting the commencement of, or

are participating in a proceeding in accordance with the

Macedonian Bankruptcy Law.

(b)    Exclusive International Jurisdiction of the courts in the

Republic of Macedonia

The courts in the Republic of Macedonia shall be exclusively

competent for conducting the bankruptcy proceeding against the

Debtor whose registered office is in the Republic of Macedonia. 

It shall be presumed that the Debtor’s centre of main interest is

in the same place where his registered office is located. The

competent court in the Republic of Macedonia shall be

exclusively competent for conducting the bankruptcy proceeding

when it is proved that the Debtor’s centre of main interest is in

a foreign country while his registered office is in the Republic of

Macedonia, if it is verified that the bankruptcy proceeding against

that Debtor may not be initiated according to the legislation of

the foreign country. The jurisdiction of the court in the Republic

of Macedonia refers to all of the Debtor’s assets, regardless of

whether they are in the Republic of Macedonia or abroad. 

When the Debtor’s registered office is in a foreign country and

the centre of main interest is in the Republic of Macedonia, the

bankruptcy proceeding shall be with an exclusive competence of

the court on which territory the Debtor’s centre of main interest

is located.

(c)    International Jurisdiction in Respect of a Branch Office, or the

Assets of a Foreign Debtor in the Republic of Macedonia

If the court of the Republic of Macedonia is not competent under

the provisions set out above, it shall be competent for conducting

a bankruptcy proceeding against the bankruptcy Debtor, if that

Debtor has a branch office without the capacity of a legal person

in the Republic of Macedonia.

If the Debtor’s centre of main interest is not frequently located in

the Republic of Macedonia, nor the branch office, but only the

Debtor’s assets, a bankruptcy proceeding may be opened in the

Republic of Macedonia in the following cases:

(i)     when the bankruptcy proceeding cannot be opened in the

state where the Debtor has its centre of main interest under

the conditions prescribed in the respective national

bankruptcy legislation, even though the reasons for

bankruptcy exist;

(ii)    if the respective legislation of the State where the Debtor’s

centre of main interest is located states that the bankruptcy

proceeding shall refer only to the Debtor’s assets in that State;

(iii)   if the initiating of the special bankruptcy proceeding in the

Republic of Macedonia is proposed; and

(iv)   if the initiating of the special bankruptcy proceeding in the

Republic of Macedonia is proposed in the frames of the

proceeding for recognition of the foreign court’s decision in

order to initiate the bankruptcy proceeding.

9.3  Cooperation in Concurrent Proceedings
The bankruptcy trustee in the bankruptcy proceeding initiated at

a court of the Republic of Macedonia and the bankruptcy trustee

in the bankruptcy proceeding in another country opened against

the same bankruptcy Debtor shall cooperate between each other.

The trustees shall be obliged to share all legally permitted

information that may be significant for conducting of those

proceedings.

The bankruptcy trustee in the main bankruptcy proceeding

initiated in the Republic of Macedonia is obliged to submit the filed

claim in the foreign proceeding upon request and authorization of

the creditor of the submitted claim.
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9.4 International Treaties, Model Laws or EU
Legislation
The Republic of Macedonia is not a party to an international treaty,

model law or EU legislation with respect to bankruptcy

proceedings.

9.5  Special Procedures for Foreign Creditors in Local
Insolvency Proceedings
The Bankruptcy Law does not provide for different treatment of

foreign creditors from the treatment provided for domestic

creditors. 
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1.   INSOLVENCY

1.1    Define Insolvency
According to the Romanian Law No. 85/2014 on Preventing

Insolvency Procedures and on Insolvency Proceedings1 (the

“Insolvency Law”), a debtor is construed as “insolvent” if “it has

insufficient funds available to discharge certain, liquid and due

debts”. The minimum requirements for a receivable to trigger

insolvency are determined by law.

The Insolvency Law also recognizes the concept of imminent

insolvency, where it is conclusively proven that the respective debtor

is unable to meet payment obligations on a future date although

not insolvent at the time of valuation. 

Romanian law regulates as judicial insolvency proceeding, the

reorganization proceeding and the bankruptcy proceeding. Whilst

the reorganization proceeding is aimed at salvaging the company

and covers the liabilities of the debtor according to a payment plan,

the bankruptcy procedure aims only to cover such liabilities through

liquidation of the debtor’s assets.

1.2   Legal Framework
The main legislative framework applicable to insolvency in Romania

is represented by the Insolvency Law.

The Insolvency Law also regulates alternative forms of debt recovery

and restructuring, namely the preventive concordat and ad hoc

mandate as preventive procedures for companies in financial

difficulties. Further, special provisions are contained in the Insolvency

Law addressing the insolvency of credit institutions, whilst the

insolvency of insurance companies is governed by both the

Insolvency Law and Law No. 503/20042 regarding the

reorganization and bankruptcy of insurance companies (“Law

503/2004”), which transpose in Romanian law the EU Directive

2001/24/EC on the winding up of credit institutions and Directive

2001/17/EC on the winding up of insurance companies. Directive

2009/138/EC on the taking-up and pursuit of the business of

Insurance and Reinsurance (Solvency II) repealing Directive No.

17/2001 has been implemented through Law no. 237/2015

regarding the authorization and supervising of the

insurance/reinsurance activity which entered into force as of 1st

January 2016. 

Cross-border insolvency aspects are governed both by provisions

of the Insolvency Law and by the directly applicable European

Insolvency Regulation No. 1346/2000 (“European Insolvency

Regulation”), applicable to intra-EU insolvency proceedings.

European Insolvency Regulation No. 1346/2000 will be replaced

in 2017 by European Insolvency Regulation No. 848/2015.

1.3   Main Actors
The bodies enforcing the insolvency proceedings in Romania are

provided by the Insolvency Law along with their distinct

attributions:

(a)     the courts of law, namely the tribunal and courts of appeal in

case an appeal is lodged against a decision of the syndic judge;

(b)     the syndic judge, with attributions regarding the opening,

conduct and closing of the insolvency proceedings;

(c)     the judicial receiver possessing important rights, which

considerably influences the activity of the debtor during the

insolvency proceedings. The judicial receiver is appointed by

the creditors and confirmed by the syndic judge.

(d)    the special receiver, appointed by the general meeting of the

shareholders or members, and depending on whether the

debtor’s right to manage its activity has been retained or not,

conducting the activity of the company or merely

representing the interests of the shareholders during

insolvency proceedings;

(e)     the liquidator (in case of bankruptcy), performing the sale of

the debtor’s assets for the purpose of covering its debts.
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Additionally, the creditors play an important role in the overall

insolvency process. All known and declared debtor’s creditors take

part in the procedure as part of the creditors’ assembly, summoned

and chaired by the judicial receiver or liquidator.

2.    INSOLVENCY PROCEEDINGS

2.1    Main Types 
The formal proceeding types provided for companies in financial

difficulties are:

2.1.1  General Insolvency Proceeding

(a)     the initial obligatory initial step from the general insolvency

proceeding is the observation period;

(b)     the observation period is to be followed, from case to case, by

one of the following steps:

•         reorganization proceeding; or

•         bankruptcy; or

•         reorganization proceeding followed by bankruptcy (if the

reorganization initially selected procedure fails).

2.1.2 Simplified Bankruptcy Proceeding

(a)     direct bankruptcy (without an observation period);

(b)     postponed bankruptcy (with an observation period of 20 days

at most).

2.1.3 Insolvency of Credit Institutions

2.1.4 Insolvency of Insurance Companies.

2.2   Grounds for Entering each Proceeding
2.2.1 General Insolvency Proceeding

Insolvency proceedings can be initiated by any creditor towards

which the debtor has one or several debts that are certain (i.e.,

uncontested as to its existence and amount), liquid (i.e., a known

amount), due and unpaid for more than 60 days. Moreover, the

claims must exceed the threshold of RON 40,000 (approximately

EUR 9,000) or the equivalent of six gross average wages per

economy in case of claims of employees (the latter threshold being

calculated per employee). 

With respect to proceedings initiated by the debtor, if a company is

insolvent (i.e., it lacks available liquidities for paying debts which are

certain, liquid and due), the management of the respective company

must file a petition for insolvency proceedings not later than 30 days

from the date of the occurrence of the insolvency situation. 

2.2.2 Simplified Bankruptcy Proceeding

In order for the simplified bankruptcy proceeding to apply, specific

conditions must be fulfilled (in addition to the general criteria for

deeming a company insolvent). Generally, the simplified bankruptcy

proceeding applies only to small companies without assets,

companies which choose to enter into bankruptcy or companies

which no longer have the possibility to enter into reorganization

(e.g., companies which have been already reorganized in the last five

years). 

2.3  Formalities to Enter each Proceeding
2.3.1 Initiation of the General/ Simplified Insolvency 

Proceedings

(a)     Initiation of Proceedings by Creditor’s Demand

In order to initiate the insolvency proceedings, the creditors must

file a claim with the competent court of law (the court where the

debtor’s registered headquarter is located) accompanied by the

documentary evidence that the conditions required by the

Insolvency Law are met (see Section 2.1 above for details regarding

such conditions). The debtor may oppose to such application or may

acknowledge the existence of the insolvency, within 10 days

following the receipt of a copy of the creditor’s application for

initiating the insolvency proceedings.

(b)     Initiation of Proceedings by Debtor’s Demand

As already mentioned, the debtor is under an obligation to file a

petition to the court for initiating the insolvency proceeding within

maximum 30 days from the occurrence of the insolvency situation,

as defined above. Moreover, the debtor is also entitled to bring to court

a petition to open insolvency proceeding when the insolvency status

is imminent (i.e., when it is obvious that it would not be able to pay

certain and liquid debts at maturity date). Importantly, prior to filing

a petition with the court for opening of insolvency proceedings, the

debtor must notify the competent fiscal authorities of such intention.

In order to initiate the general insolvency proceeding, the debtor must

file a request for insolvency to the competent court of law (i.e., where

the debtor’s registered headquarter is located) accompanied by several

documents expressly required by the Insolvency Law (e.g., most recent

financial statements certified by the director and the censor/ auditor,

a list of all debtor’s assets, including all the accounts, a list of all

creditors and their receivables, list of activities envisaged to be

performed for the reorganization of its activity).
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If the application of the debtor complies with the legal requirements,

the syndic judge shall grant a resolution for opening the general or the

simplified insolvency proceedings. The creditors may challenge the

decision of opening the insolvency proceedings evidencing the

debtor’s bad faith.

(c)     Appointment of the Judicial Receiver / Liquidator

The resolution of the syndic judge in relation to the opening of the

insolvency proceedings (regardless of the person who requested the

opening), shall also contain, among others, the name of the

temporary judicial receiver (in the case of the general procedure) or

of the temporary liquidator (in the case of direct bankruptcy). During

the first meeting of creditors the final judicial receiver/ liquidator

shall be confirmed and a new one can be appointed, if considered

necessary. During the observation period (with the exception of

direct bankruptcy), the receiver would either supervise the activity

of the debtor’s management or would directly conduct the debtor’s

business, depending on whether the debtor’s right to manage its

business was revoked or not within the insolvency proceedings.

(d)     Approving the Receivables Tables

Following the commencement of the general insolvency proceeding,

the receiver shall notify all known creditors of the debtor informing

them about the deadline for registration of their receivables against

the debtor. Based on the claims submitted by creditors, the receiver

shall draft a receivables table which, if the case, is to be updated

throughout the procedure. The creditors listed  in the definitive

receivables table shall have the right to participate further in the

procedure. 

2.3.2 General Insolvency Proceeding

(a)     Reorganization Proceeding

If, the debtor does not enter into bankruptcy or simplified insolvency

proceeding (i.e., postponed bankruptcy) following the observation

period, a reorganization plan may be proposed. The persons entitled

to propose a reorganization plan are: (i) the debtor with the approval

of the general meeting of the shareholders within 30 days from the

publishing of the definitive receivables table; (ii) the receiver, from

its appointment and within 30 days from the publishing of the

definitive receivables table; (iii) one or several creditors holding

together 20 per cent of the total value of the receivables within 30

days from the publishing of the definitive receivables table.

Irrespective of the party requesting the insolvency, the

reorganization plan must be approved by the general meeting of

creditors and confirmed by the syndic judge. Following the approval

and confirmation of the reorganization plan, the debtor shall carry

on its activities under the supervision of the judicial receiver. If the

debtor fails to observe the reorganization plan, its activity incurs

losses, or new debt is accrued towards the creditors from the

existing procedure, then any of the creditors or the judicial receiver

can request to the syndic judge to open the bankruptcy

proceedings.

(b)     Bankruptcy 

If no reorganization plan has been proposed or the reorganization

plan has been rejected by the creditors, in case the syndic judge

revokes the benefit of the reorganization plan (as the obligations

undertaken within the reorganization plan are not observed by

the debtor or losses are incurred throughout the reorganization

procedure) or, in certain conditions, a current receivable (i.e.

created after the opening of the insolvency proceedings) due for

more than 60 days and exceeding the RON 40,000 threshold is

not paid during the observation or reorganization period, the

opening of the bankruptcy proceeding shall be decided by the

syndic judge. Simultaneously with such ruling, the syndic judge

shall appoint a liquidator. 

Upon initiating of the bankruptcy proceeding, the liquidator shall

see that all the debtor’s assets are inventoried, sealed and

evaluated. Further to this procedure, the liquidator shall sell the

debtor’s assets by auction, direct negotiation or a combination of

the two methods (the specific methods are to be approved by the

creditors). All amounts obtained from the selling shall be

distributed in accordance with the ranking of the creditors.  Once

all the assets have been sold, the liquidator shall draft a final

report and file it with the syndic judge. Provided that all legal

conditions are met, the syndic judge shall close the insolvency

proceeding and shall deregister the company from the trade

register.

2.3.3 Simplified Insolvency Proceeding

The purpose of this proceeding was to relieve the courts of an

unnecessarily cumbersome procedure in cases where, due to a

small turnover or limited assets, the general proceeding was not

adequate for the debtor. The main difference between the general

insolvency proceeding and the simplified insolvency proceeding

consists in the fact that the simplified proceeding involves the

entry of the debtor in bankruptcy directly once the proceedings

are opened or after an observation period of maximum 20 days.
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(a)     Direct Bankruptcy

The direct bankruptcy proceeding applies to professionals, dissolved

companies and companies that expressed their intention to directly

enter in bankruptcy. Also, companies shall follow the simplified

bankruptcy proceeding if they don’t have the possibility to benefit

from the reorganization provided by the general insolvency

proceeding. Such situations occur for example when the respective

debtor company has benefited from a reorganization procedure in

the past five years. In these cases the simplified bankruptcy

proceeding shall follow the rules established for the bankruptcy as

part of the general insolvency proceeding.

(b)     Postponed Bankruptcy

The postponed bankruptcy involves a brief observation period of up

to 20 days prior to entering in the bankruptcy proceeding itself. The

Insolvency Law provides that postponed bankruptcy shall apply

when the debtor falls within certain categories expressly and

restrictively provided by the Insolvency Law (e.g. the debtor has no

assets or balance sheets cannot be found). During the observation

period, the conditions for triggering the simplified bankruptcy

proceeding shall be analysed by the syndic judge. The postponed

bankruptcy follows, in principle, the same rules as the general

bankruptcy proceeding, however due to the existence of the brief

observation period there are certain differences with respect to the

triggering events and/or the exact time the bankruptcy commences. 

2.3.4   Bankruptcy of Credit Institutions 

Credit institutions shall be deemed insolvent if (i) there is an obvious

incapacity to pay outstanding debts from the available funds; (ii) the

solvency indicator (calculated based on the relevant regulations

issued by the National Bank of Romania) drops under 2 per cent; (iii)

in case of withdrawal of the operating license, due to the

impossibility of being financially restored. Should any of the

insolvency situations occur, credit institutions have the obligation

to request the relevant court, within 30 days, to commence the

bankruptcy proceeding. The bankruptcy of credit institutions may

also be requested by creditors. 

Irrespective of the person initiating the bankruptcy proceeding

against a credit institution, the prior approval of the National Bank

of Romania must be obtained. The bankruptcy of a credit institution

may also be requested by the National Bank of Romania. The

competent court shall notify the National Bank of Romania on its

decision to initiate the bankruptcy proceeding for each relevant

credit institution.  

The National Bank of Romania shall proceed to close the accounts

of the relevant credit institution initiated with the National Bank

of Romania and transfer the available funds into special accounts

opened by the liquidator with a commercial bank where all other

available funds of the debtor shall be transferred as well. All

financial operations of the bankrupt credit institution must be

performed through such account exclusively. Following the

approval of the final report by the syndic judge, the distribution of

all funds or assets of the bankrupt credit institution and depositing

of all unclaimed funds for more than 90 days with the Romanian

Treasury and the submission of the statement of accounts with

the syndic judge, the insolvency procedure shall be closed.

2.3.5 Insolvency of Insurance Companies

Under the Insolvency Law, insurance companies cannot benefit

from the general insolvency proceeding. Rather, similarly to credit

institutions, in case (i) there is an obvious incapacity to pay

outstanding debts from the available funds; (ii) the solvency

indicator drops under half of the minimum value provided by

specific regulations; (iii) in case of impossibility to recover the

financial standing during the financial recovery procedure, the

insurance company is deemed insolvent.

Unlike the Insolvency Law, Law 503/2004 does allow for an

extrajudicial procedure aimed at financial recovery of insurance

companies.  During such procedure, important attributions are

granted to the Financial Supervisory Authority (“FSA”) regarding

distressed insurance companies. As such, the FSA may perform

various interventions aimed at redressing the financial situation of

insurance companies. Similarly to the role played by the National

Bank of Romania in respect of insolvent banks, the FSA may

request in court the initiating of insolvency proceeding against an

insurance company. 

2.4  Ending the Formal Procedure
According to the Insolvency Law, the closing of the insolvency

proceeding occurs in the following cases: (i) the success of the

reorganization plan; (ii) in case of bankruptcy, when all the assets

of the debtor have been liquidated and distributed; (iii) debts have

been covered even before all assets were liquidated; (iv) there are

no debt claims submitted by creditors, pursuant to the

commencement of the proceeding at the request of the debtor.

Except for situations where the reorganization plan is executed

successfully, the closing of insolvency proceeding results in the

dissolution of the debtor company.
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3.    RIGHTS OF CREDITORS

3.1   Claw-back Actions
Under the “claw back provisions” regulated by the Insolvency Law,

certain transactions concluded by the debtor to the detriment of the

creditors within a specific period prior to the initiating of insolvency

proceedings may be challenged by the receiver/ liquidator or by the

creditors’ committee and, as a result, annulled by the syndic judge. 

By way of example, we mention the following transactions which

may be annulled:

(a)     gratuitous acts executed up to two years before the initiating

of the insolvency proceedings;

(b)     undervalued transactions executed up to six months before

the initiating of the insolvency proceedings;

(c)     transactions executed up to two years before the initiating of

the insolvency proceedings with the intention of all parties

thereto to conceal the debtor’s assets or to defraud other

creditors;

(d)     transfers of ownership title to a creditor in order to extinguish

a prior debt, concluded in a period of six months prior to the

initiating of the insolvency proceedings, if the value of the

transfer exceeds the amount which the creditor could have

obtained in case of the debtor’s bankruptcy;

(e)     transactions creating a preference right for claims which were

initially unsecured, concluded in a period of six months prior

to the initiating of the insolvency proceedings;

(f)      anticipated payments of debts performed in a period of six

months prior to the initiating of the insolvency proceedings, if

the payments were due after the opening of the insolvency

proceedings;

(g)     transfer deeds or acts under which obligations are assumed

made by the debtor in a period of two years prior to the

commencement of the procedure with the intention to

hide/delay the insolvency state or to fraud a creditor.

(h)     transactions entered into by the debtor with its shareholders

holding at least 20 per cent of the shares of the debtor or its

directors, up to two years before the initiating of the insolvency

proceedings. 

The Insolvency Law expressly provides that, except where

fraudulent conduct of the insolvent debtor is involved, the

courts of law cannot prevent, annul or unwind operations with

derivative financial instruments, including the implementation

of a bilateral netting agreement, made pursuant to a qualified

financial contract. Pursuant to the Insolvency Law, any transfer,

fulfilment of an obligation, exercise of a right or any action

performed on the grounds of a qualified financial contract as

well as any bilateral settlement agreements can be executed/

opposed to an insolvent party or to an insolvent guarantor of a

party.

In respect of the fraudulent or suspicious transactions that fulfil

the conditions for annulment under the Insolvency Law, a relative

presumption of fraud is instituted by law with respect to the debtor,

in which case the burden of proof lies with the insolvent debtor.

In case where the transactions were annulled by the syndic judge,

the third party shall return to the insolvent debtor the asset acquired

pursuant to the annulled transaction or, in case the asset does not

exist anymore, or it is difficult for the debtor to receive it, it shall

return the value of the respective asset as of the date of the transfer.

If the third party acted in good faith at the time of the transfer and

without the intent to delay or defraud the debtor’s creditor, it can

file a claim within the insolvency proceeding equal to the value of

the asset plus the value added by any investments made. If the third

party has acted in bad faith, it can only file a claim for the value paid

for the asset.

If the third party purchaser transferred the asset to another third

party, the receiver, liquidator, the creditors' committee or a sole

creditor who owns a receivable that amounts to more than 50 per

cent from the total registered receivables, may recover the asset or

its value from such third party if the latter did not pay the full value

of the asset or was aware or should have been aware that the initial

transfer was likely to be annulled. 

We note that the transactions concluded or rights constituted by

the debtor within the normal course of its business are excluded

from the “claw back provisions”, such as payments made or received

in connection with the object of activity of a company. 

3.2  Claiming Debts
Creditors with receivables arising prior to the initiating of the

insolvency proceeding must submit their receivables within the

notified deadline, under the sanction of subsequent non-registration

in the receivables table. After the elapse of the deadline for

submission of the claims, the preliminary tables of receivables is

drafted and published in accordance with special provisions from

the law. The debtor or the other creditors can challenge any
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receivables included in the preliminary tables of receivables. After

such contestations are settled by the syndic judge, the final

receivables table shall be registered and published in accordance 

with special provisions from the law.

Creditors not registered within the final tables of receivables shall

not participate in the insolvency proceedings (e.g., shall not vote

in the creditors’ assembly, shall not participate in the distribution

of the amounts resulted from the bankruptcy proceedings).

3.3  Rights of Secured and Unsecured Creditors
The creditors (secured or unsecured) have the following main

rights:

(a)     To Initiate and Participate in the Insolvency Proceeding 

The creditors take part in the procedure by way of a creditors’

assembly, summoned and chaired by the judicial receiver or

liquidator, if the syndic judge or the Insolvency Law does not

provide otherwise. Throughout the insolvency process, creditors

are organized into five creditor classes, as follows:

(i)      secured creditors;

(ii)     employees;

(iii)    tax authorities;

(iv)    indispensable creditors, meaning creditors which are key to

the business (utilities, electricity, etc.); and

(v)     other unsecured creditors.

The syndic judge shall appoint a creditors’ committee which may

be modified by the creditors’ assembly. The creditors’ committee

is involved in analysing the debtor’s financial and economic

situation, presenting reports and proposals to the creditors’

assembly as regards the measures taken by the judicial receiver or

liquidator and challenging them, if the case, filing the claims for the

cancellation of fraudulent deeds and operations concluded by the

debtor, if the judicial receiver or liquidator fails to introduce them.

(b)    To Recover their Receivables from the Debtor’s Estate

The payment of the debts shall be performed either in accordance

with the reorganization plan or pursuant to the rules applicable to

the liquidation of assets during bankruptcy (as detailed in Section

4 below).

3.4  Ranking of Claims
The distribution of the amounts resulted following the liquidation

of the debtor assets are performed towards the secured and

unsecured creditors in accordance with the below rules:

(a)     Distribution to Secured Creditors

The funds obtained from the sale of any secured assets shall be

first distributed in the following priority order:

(i)      costs incurred in connection with the liquidation proceedings

and certain professional fees incurred during insolvency

proceedings;

(ii)     receivables of creditors beneficiaries of a preference right,

arisen during the initiation of the insolvency proceeding; and

(iii)    receivables of creditors beneficiaries of a preference right

arisen before the initiation of the insolvency proceeding and

certain receivables arising out of leasing agreements.

If the value of the debt is higher than the value of the secured asset,

the remaining debt shall be treated as an unsecured debt or

budgetary claim, as appropriate. Furthermore, a secured creditor

is entitled to participate at any distribution performed prior to the

sale of its secured asset. Such amounts shall be deducted from the

price obtained from the subsequent sale of the secured asset, up

to the value of the receivable.

(b)    Distribution to Unsecured Creditors

The last creditors to be paid are unsecured creditors, which shall

be satisfied after the full satisfaction of creditors from a superior

class in the following priority order:

(i)      costs of the insolvency proceedings, including expenses

incurred during the proceedings to preserve the debtor’s

estate;

(ii)     loans granted in the observation period;

(iii)    employees’ claims;

(iv)    debts which arose as a result of carrying out of the debtor’s

activity after the opening of the insolvency proceeding;

(v)     budgetary claims;

(vi)    claims representing child support or any other types of

support regarding dependants; 

(vii)   claims representing the amounts decided by the syndic judge

for the support of the debtors' family, if the debtor is a natural

person;

(viii)  bank debts, trade debts and debts arising from lease

agreements;

(ix)    other unsecured debts;

(x)     subordinated claims, in the following order: 

         - claims of third parties having obtained in bad faith assets

from the debtor or claims of shareholders holding at least 10

per cent of the share capital and 

         - receivables arising from gratuitous acts.
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3.5  Debt Set-off – Before / After Bankruptcy 
Under Romanian law, the initiating of the insolvency proceeding

does not hinder the creditors’ right to set off their claims against

the claims of the debtor, if all the legal requirements of set-off are

met. The set-off operates with respect to debts arising both before

and after the initiating of the insolvency proceeding. The set-off is

therefore considered as an exception to the general rule pursuant

to which the initiating of the insolvency proceedings has the effect

of an automatic stay on all judicial court proceedings and

enforcement measures aimed at realizing the creditors’ rights.

In order for legal set-off to operate, the following conditions must

be met at the time of the opening of the insolvency proceeding:

(i) the claims are mutual; (ii) the object of the counterclaims are

the payment of money or the delivery of other fungible assets of

the same kind; (iii) the claims are certain, liquid and due.

Legal set-off operates by virtue of law, as of the date when the

conditions mentioned above are fulfilled. The application of a set-

off shall have as effect the alteration of the order of distribution

of the liquidation proceeds established in the Insolvency Law, and

the creditors in this position, although non-secured, would realize

all or part of their claims before the other creditors.

The provisions of Insolvency Law do not provide for conventional

set-off (in cases where the conditions for legal set-off are not met).

Therefore, such transactions cannot be performed after the

opening of insolvency proceedings. 

3.6  Interest
No accessories (e.g., interests, accruals, penalties) shall be

calculated for receivables arising prior to the opening of the

insolvency proceeding, as well as for unsecured parts of the secured

claims. Accessories shall accrue in respect of debts created after the

opening of insolvency proceedings in accordance with the

reorganization plan. In case the reorganization plan fails, the

respective accessories will be due until the date of the initiating of

the bankruptcy proceeding. The secured creditors may request

accessories only in case the value of the amounts resulted from the

sale of the guaranteed assets is sufficient to cover such accessories.

3.7   Other Mechanisms to Secure/Recover Unpaid
Debts
The initating of the insolvency proceedings determines the

suspension of any individual actions for the recovery of receivables

against the debtor and the payment of the receivables must be

performed only in accordance with the rules established by the

Insolvency Law. Thus, any alternative mechanism of recovering

unpaid debts outside the insolvency proceeding would not be

considered valid.

Nevertheless, the following mechanisms may be used by the

creditors in order to secure their receivables outside the insolvency

proceeding: (i) execution of sale purchase agreements with title

retention – in such cases, the seller will benefit from a preference

right and its receivable shall be deemed a secured receivable under

the Insolvency Law; (ii) obtaining personal guarantees from third

parties (such as fidejussors) – in such cases, the creditors may

obtain the payment of the receivable from the third party jointly

liable with the debtor. 

4.   LIABILITY

4.1   Director Liabilities for Trading Distressed
Company
The directors’ liability may arise in case several conditions

contemplated by certain pieces of legislation are fulfilled. We have

detailed below the main cases in which directors can be held liable:

4.1.1  Liability Arising from the Insolvency Law

According to the Insolvency Law, the company’s directors could

be compelled, by the syndic judge, upon the request of the judicial

administrator/ the liquidator (or upon the request of the president

of the creditors’ committee or a creditor holding a receivable that

amounts to more than 50 per cent from the total registered

receivables) to incur a part of the company’s liabilities, if it

contributed to its insolvency by one of the following actions:

•        has used the assets or loans contracted by the company for

its own benefit or for the benefit of another person; 

•        has undertaken commercial actions for its own benefit, under

the “umbrella” of the company; 

•        has ordered, for its own benefit, the continuation of an

activity which was clearly intended to lead the company to a

state of cessation of payments; 

•        has kept fictitious accounting records, caused the

disappearance of certain documents or has not kept

accounting records in conformity with the law;

•        has embezzled or hidden a part of the assets of the legal

entity or has fictitiously increased the amount of the passive

thereof; 
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•        used methods likely to lead to financial ruin in order to obtain

funds for the legal person, for the purpose of delaying

payment cessation;

•        in the month preceding the payment cessation, has paid a

certain creditor or ordered the preferential payment thereof,

to the detriment of the other creditors;

•        any other wilful misconduct, which contributed to the

debtor's insolvency.

4.1.2 Liability Arising from the Fiscal Law

According to the Fiscal Procedure Code, certain persons, such as

the directors or shareholders could be held jointly liable with the

debtor, for the outstanding payment obligations of the debtor

deemed in payment inability (i.e., unable to pay its debts towards

its creditors) if:

(a)     prior to the declaration of the payment inability, have

acquired in bad faith and in any manner whatsoever, assets

from the debtors who have thus caused their payment

inability;

(b)    have triggered the insolvency of the debtor (by transferring

or hiding in bad faith and in any manner whatsoever the

debtor’s assets);

(c)     in bad faith, have determined the non-declaring and/or non-

payment upon due date of the fiscal obligations;

(d)    during their mandate, in bad faith, have failed to comply with

the obligation to request the opening of insolvency

proceedings for tax liabilities;

(e)     in bad faith, have determined the restitution or the

reimbursement of certain amounts from the general

consolidated budget, without these amounts being owed to

the debtor.

A legal person may also be held jointly liable with the debtor if,

directly or indirectly controls, is controlled or is under common

control with the debtor and at least one of the following conditions

is met:

(a)     it has acquired ownership over assets of the debtor, provided

that their accounting value is at least that of half of the

accounting value of all the debtor's assets;

(b)    it has or has had contractual relationships with clients and/or

suppliers, others than utilities suppliers, that, in their turn,

have or have had contractual relationships with the debtor

of at least half of the value of the total transactions; 

(c)     it has or has had employment or civil provision of services

relationships with at least half of the employees or services

providers of the debtor. 

4.1.3 Liability Arising from the Company Law

According to the Company Law 31/19903, in case of failure to fulfil

their legal and/or contractual obligations, the directors, depending

on the type of breach they have committed, are liable towards the

company.

Directors have the obligation to manage the company’s business

in a prudent way, in accordance with the articles of incorporation,

the legal provisions and the decisions of the shareholders and to

exercise their attributions with loyalty and in the company’s

interest. The standard according to which the liability of a director

is assessed amounts to that of a good professional. Therefore,

negligence may give raise to liability. Nevertheless, in all cases, the

negligence, the damages suffered by the company and the

causality link between the two would have to be evidenced.

4.2  Criminal liabilities
4.2.1 Cases of Criminal Liability related to the Insolvency

Proceeding

The Criminal Code provides several cases where directors or other

persons responsible for acts in connection with the insolvency of

a company may face criminal liability.

(a)     Simple Bankruptcy 

Failure of the legal representative of the debtor (the director

and/or the manager) to request or the delayed request for the

opening of the insolvency proceedings represents criminal offence

and is sanctioned by imprisonment from three months to one year

or by fines. 

(b)    Fraudulent Bankruptcy 

In the case of a person who, for example, in view of damaging the

creditors (i) falsifies, misappropriates or destroys documentary

evidence of the debtor or part of its estate; (ii) evidences debts

which do not exist or presents in the debtor’s books undue

amounts for the purpose of damaging the creditors’ interests; (iii)

sells, in case of insolvency, part of the debtors' assets, the sanction

is imprisonment from six months to five years.

3      Company Law No. 31/1990, published in the Official Gazette of Romania Part I, No. 33 of 29 January 1998, as republished and subsequently amended and supplemented.
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Furthermore, criminal liability may be incurred when a person tries

to register a false receivable in the receivables table as well as when

the persons under a legal obligation to provide certain documents

to the syndic judge refuse to comply with his order to provide such

documents. 

4.2.2 Additional Cases of Criminal Liability

Other pieces of legislation provide for cases in which directors may

incur criminal liabilities. The application of such cases where

criminal liability may be triggered, whilst not specifically linked to

insolvency, are not excluded by the opening of insolvency

proceedings. By way of example, we mention the following cases

provided by the Company Law 31/1990:

(a)     the director uses his position in the company for obtaining

personal benefits (e.g., the director uses the goods/ credit of

the company for a purpose contrary to the company’s

interests or in his own interest, borrows money from the

company by other means than those provided by law) or

whereby he presents untrue or inaccurate data regarding the

company;

(b)     a certain number of acts performed by the director with an

impact over the company shares (e.g., issues shares of an

inferior value to the nominal value, issues bonds without

observing the legal requirements);

(c)     providing inaccurate financial information to the shareholders,

with bad faith, in order to hide the real condition of the

company;

(d)    borrowing money from the company over the threshold/ by

breaching the requirements provided by the law;

(e)     not convening the shareholders’ meetings in the cases

provided by the law;

(f)     breaching the legal provisions regarding the preservation of

the legal reserve fund;

(g)     refusing to put the necessary documents at the disposal of the

experts, etc.

5.    EFFECTS OF INSOLVENCY ON INSOLVENT

5.1    Acceleration of Maturity of Insolvent’s Debts
The opening of the general insolvency proceeding does not result

in the acceleration of maturity of the debtor’s debts. Nevertheless,

provided that the other conditions are met, receivables that are not

due yet or are subject to a condition precedent may be registered

provisory in receivables table. However, by opening of the

bankruptcy proceeding (either during the general insolvency

proceeding or the simplified proceeding), the debts of the bankrupt

debtor shall mature and the relevant creditors may participate in

the liquidation process. 

5.2   Effects of the Proceedings on Assets of the
Insolvent
Pursuant to the opening of the general insolvency proceeding, if

the debtor’s management right has been suspended, all the

management of the company shall be performed by the judicial

receiver. In case the debtor is to benefit from the right to manage

its own business, the debtor shall continue its day to day

management, under the special receiver’s supervision. 

Except for current activities and for other activities authorised by

the syndic judge, all acts, operations and payments made by the

debtor (through the special receiver or the judicial receiver, as the

case may be) following the opening of the insolvency proceedings

are null and void. During the reorganization period, the activity of

the debtor shall be conducted under the supervision of the judicial

receiver and transactions must comply with the conditions laid out

in the reorganization plan.

Once the bankruptcy proceeding is opened against the debtor

(whether pursuant to the simplified proceeding or as part of the

general proceeding) all the assets are liquidated, according to the

special proceeding established by the Insolvency Law. The rules of

liquidating the debtor’s assets set in the Insolvency Law are

completed by the rules regarding the forced sale set in the Civil

Procedure Code4.

All the assets are evaluated by a valuator member of the National

Valuator’s Association in Romania, either an independent one or an

employee of the liquidator. The assessment shall be made both

individually, for each good, and in bulk. The assessment in bulk

regards either all the goods, or the functional sub-ensembles. 

A report including the assets’ evaluation and the sale method

4      Law No. 134/2010 regarding the Civil Procedure Code of Romania, published in the Official Gazette of Romania Part I, no. 545 of 3 August 2012, as republished and subsequently
amended and supplemented
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(specifying if the sale shall be made in bulk or individually or a

combination of both, by auction or direct negotiation or a

combination of these methods) shall be presented to the creditors.

The liquidator shall propose the selling modality, which must be

approved by the creditors. After the approval from the creditors,

the sale shall commence, in accordance with the rules established

in the confirmed report. It should be noted that, according to the

provisions of the Insolvency Law, all assets sold by the receiver or

by the liquidator are sold free of encumbrances such as mortgages,

guarantees, retention rights of any kind.

5.3   Outgrowth of the Legal Proceedings 
In principle, all creditors are called to satisfy their claims within the

insolvency proceeding and under the rules thereof. Thus, the

opening of insolvency proceeding determines the staying of any

individual actions for the recovery of claims against the debtor. Any

judiciary actions to satisfy the claims against the debtor’s estate

such as forced executions of its assets are de jure suspended.

Moreover, such staying effect also operates in respect of extra-

judiciary proceedings such as execution of fiscal or banking debts

that are established by judiciary enforceable titles. 

5.4  Circumstances for Continuing Business
Pursuant to the opening of the insolvency proceeding the

Insolvency Law, in principle, allows the debtor to continue its

current activities. The debtor can continue its current activities, if

this can be included in the general terms of the current activity

performance, under the supervision of the special receiver (if the

debtor was not divested of its management right) or under the

management of the judicial receiver (if the debtor was divested of

its management right). During the bankruptcy proceeding (opened

in accordance with the general or simplified proceeding), the entire

activity of the debtor is directed towards the liquidation of its assets.

Consequently, even if the observation period provided for the

postponed simplified bankruptcy proceeding any activity or act

which is not necessary for the liquidation process cannot be

performed. 

5.5   Authority to Supervise or Carry On
The syndic judge supervises the insolvency proceeding authorizing

certain key aspects of it. By way of example, the syndic judge shall

appoint or confirm the appointment of receivers, decide on

objections filed by creditors, the debtor or receiver, or decide the

entering into different stages of the proceeding. 

The Insolvency Law also grants creditors supervising attributions

throughout the proceeding. As such, creditors have the right to

analyse the financial status of the debtor, reports drafted by

receivers as well as propose measures regarding the activity of the

debtor, including requesting that the debtor’s right to manage its

activity is withdrawn. 

Throughout the reorganization procedure, the debtor may continue

to run its business through a special receiver appointed by the

general meeting of the shareholders, which would represent both

the interests of the debtor’s shareholders and the interests of the

insolvent company (as long as it has the right to administrate its

assets). The activity of the special receiver is subject to the

supervising of the syndic judge, creditors and the judicial receiver,

in accordance with their attributions.

In case the syndic judge decides to withdraw the debtor’s right to

manage its assets, the company will be represented by the judicial

receiver and the special receiver’s mandate would be reduced to a

mere duty to represent the shareholders’ interests. 

When managing the activity of the debtor the judicial receiver also

has the right to maintain or cancel the agreements or to file claims

for the cancellation of fraudulent deeds and operations concluded

by the debtor. The liquidation of the debtor’s assets during

bankruptcy proceedings is exclusively attributed to the liquidator,

under the control of the syndic judge. The sale method for

immovable assets (tender, direct negotiation or a combination of

these two) shall be approved by the creditor’s assembly on the basis

of the liquidator’s proposal.

5.6   Restrictions
Pursuant to the opening of the insolvency proceeding the trading

of shares of listed joint stock companies listed with the stock

exchange is suspended. The suspension lasts until the approval of

a reorganization plan. In case of bankruptcy, the debtor company

is to be delisted.

5.7   Effect of Procedures on Directors, Shareholders,
Employees
Opening the insolvency proceeding results in the possibility to

terminate employment agreements without the obligation to

undergo the procedures designated to protect the employees’

rights provided by the Labour Code5. The special/ judicial receiver

may choose not to terminate such agreements, particularly in

situations where the reorganization of the debtor is possible.
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Measures aiming to protect the employees may also be provided

in the reorganization plan. Pursuant to the opening of the

bankruptcy proceeding employment agreements are terminated

subject to the legal notice period which, in certain conditions, may

be reduced.

5.8  Financing the Proceedings
Any expenses in connection with the insolvency proceedings shall

be borne by the insolvent debtor from its estate. Such expense may

include the remuneration of the special/ judicial receiver, or costs

incurred pursuant to activities such as evaluating the assets. 

5.9   Effect of Proceedings on Contracts
According to the Insolvency Law, following the opening of

insolvency proceedings any ongoing agreement may be terminated,

insofar such agreement is not fully or substantially performed.

There are, however, certain notable exceptions such as: (i) the sale-

purchase agreement of immovable property, if the seller retained

the ownership right until full payment of the price; (ii) tenancy

agreements regarding immovable property, where the insolvent

debtor is the lessor, only with the observance of the legal notice

period. 

The Insolvency Law further provides that contractual partners of

the debtor may not terminate any agreements based on the mere

fact that the debtor has entered into an insolvency proceeding. Any

contractual provisions to the contrary shall be deemed null and

void.  Furthermore, during the debtor’s observance period or during

the reorganization procedure (as the case may be) all the utilities’

suppliers (such as gas, electricity, water, phone, etc.) are obliged to

continue providing the services, if the debtor is deemed to be a

captive consumer. The opening of the bankruptcy proceeding

results in the termination of all agreements.

6.    ADDITIONAL FINANCE

6.1    Obtainment of Additional Finance
An insolvent company may experience difficulties in getting credits

meant to its reorganization. In practice, financial institutions are

very reluctant in granting funds to debtors under insolvency

proceeding. 

6.2  Repayment Priorities
In case the insolvent debtor does obtain financing during the

insolvency proceeding, claims of such creditors shall take precedence

in overall reimbursement.

7.     TAX LIABILITIES & STATE SUPPORT

7.1    Tax Liabilities per Procedure
As a principle, the Insolvency Law does not provide special rules in

respect of budgetary claims. However, the following special rules

are of interest: 

(a)     the budgetary receivables resulting from uncontested

enforceable deeds are not required to undergo the

receivables verification procedure provided by the Insolvency

Law;

(b)    budgetary receivables are ranked after insolvency proceeding

expenses, loans granted in the observation period, receivables

resulting from continuation of activity after the opening of

the insolvency proceeding, salary receivables classes which

means that in case of liquidation such receivables would take

precedence over budgetary claims; 

(c)     judiciary actions brought by receiver/ liquidator in view of

realization of claims against the debtor under an insolvency

proceeding are exempted from the stamp duties payment.

7.2   Availability of State Support 
State support in Romania is subject to the EU legislation

requirements on competition and state aid. As such, the possibility

that insolvent companies are supported by the state, either

passively (e.g. write-off of fiscal debts) or actively (e.g. fiscal

facilities) cannot be excluded in all cases. 

However, any scheme or intervention of the state aimed at

rescuing companies in financial distress must comply with the

relevant EU legislation provisions and, in principle, must be

authorized by the competent authority. 

5      Law No. 53/2003 regarding the Labour Code of Romania, published in the Official Gazette of Romania Part I, No. 345 of 18 May 2011, as republished and subsequently amended
and supplemented.
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8.    ALTERNATIVE FORMS OF DEBT RECOVERY 
AND RESTRUCTURING

8.1    Informal Rescue or Insolvency Proceeding 
Besides the general insolvency proceeding which may result in the

rescue of the company as outlined above, the Insolvency Law

provides two proceedings aimed at preventing the insolvency state

of companies in financial distress: the ad hoc mandate procedure

and the preventive concordat (in French: “concordat préventif”).

8.2  Circumstances
The procedures offer companies in financial distress, but not yet

insolvent, the possibility to reach a debt restructuring agreement

with their creditors within the framework of the preventive

concordat procedure.

8.3  Reorganizing Approach 
An insolvency practitioner appointed by the judge upon the

proposal of the debtor facilitates the conclusion of a restructuring

agreement. If an agreement is reached with the creditors

representing at least three quarters of the claims filled and

uncontested, the syndic judge shall ascertain the approval of the

preventive concordat, which would trigger the automatic stay on

legal proceedings initiated by the creditors parties to the preventive

concordat  agreement and the stay on all related interests and

penalties. Some of the protection measures (e.g., postponing the

due date of the receivables) can also be extended against the

creditors who refused to sign the preventive concordat agreement

or against unknown creditors, by the endorsement of the

preventive concordat agreement by the syndic judge, subject to

approval of the agreement by creditors representing at least 75 per

cent of all claims. During the term of the court-endorsed

agreement, insolvency proceeding may not be initiated and the

judge may impose a stay on all claims against the debtor. 

8.4  Pre-packaged Plans
As part of the composition with creditors’ procedure, the debtor,

together with the insolvency practitioner appointed by the judge

shall draft and present an offer to the creditors of the company

financial distress. 

9.    INTERNATIONAL ASPECT

9.1   Recognition of International Insolvency and
Rescue Procedures
Recognition of foreign proceedings may be requested in the

Romanian courts. The recognition claim is accompanied by several

documents proving the commencement of the procedure abroad. 

9.2  Applicable Legislation or Case Law 
The international private law aspects regarding insolvency are

mainly regulated by the European Insolvency Regulation and the

Insolvency Law. This Regulation establishes a common framework

for insolvency proceedings in the EU but it does not apply to

insurance undertakings, credit institutions and collective

investment undertakings. Insolvency proceedings falling outside

the scope of the European Insolvency Regulation are subject to

the provisions of the Insolvency Law. 

9.3  Cooperation in Concurrent Proceedings
Both the European Insolvency Regulation and the Insolvency Law

regulate the cooperation of Romanian and foreign courts and

other parties involved in the insolvency proceedings. 

By way of example, we mention the following cases in which

foreign and Romanian parties may cooperate:

(a)     in case a foreign court or representative seeks assistance in

Romania in relation to the foreign insolvency proceedings;

(b)    in case of concomitant (Romanian and foreign) insolvency

proceedings opened in relation to the same debtor;

(c)     in case the debtor or other interested party seeks to open

insolvency proceedings in Romania or to participate in

existing proceedings.

9.4  International Treaties, Model Laws or EU
Legislation
The European Insolvency Regulation establishes a common

framework for insolvency proceedings in the EU.

According to the Regulation, the opening of the main insolvency

proceedings takes place in the courts where the debtor has his

centre of main interests. In principle, as far as companies are

concerned, this is the place of the registered office. Secondary

insolvency proceedings may be opened subsequently in another

EU country if the debtor has an establishment in its territory. 
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Nevertheless, there are cases where secondary proceedings may

be opened independently before the main proceedings, if the local

creditors request it or where main proceedings cannot be opened

under the law of the EU country where the debtor has his centre of

interests. Such proceedings shall be secondary proceedings once

the main proceedings are opened. 

Pursuant to the Regulation, the law of the EU country in which

insolvency proceedings are opened determines the terms and

conditions of the proceedings in respect of all aspects including the

opening, conduct and closing of the proceedings. Consequently,

decisions of the court competent to rule in the main proceedings

are recognized in all member states.

Secondary proceedings may concern only assets of the debtor

located in the member states where such proceedings take place

and the insolvency of the debtor may not be examined.

9.5  Special Procedures for Foreign Creditors in Local
Insolvency Proceedings
Foreign creditors are subject to the general conditions provided by

the legal framework concerning insolvency proceedings. 
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SERBIA

1.     INSOLVENCY

1.1    Definition of Insolvency
TheUnder the Serbian Insolvency Act (Zakon o stečaju, Official

Gazette of the Republic of Serbia No. 104/2009 and 99/2011 -

other law, 71/2012 – Decision of the Constitutional Court and

83/2014) (the “Insolvency Act”), a company is deemed insolvent

if it is unable to pay its debts within 45 days from the date when

the debts became due or has completely suspended payments for

a consecutive period of 30 days (permanent illiquidity). The

Insolvency Act imposes a presumption of permanent illiquidity in

the event that a petition for the initiation of insolvency

proceedings is submitted by a creditor who had been unable to

collect its monetary claims against the insolvency debtor in judicial

or tax enforcement proceedings. 

Imminent illiquidity is deemed to exist if the insolvency debtor

makes it apparent that it would not be able to pay its debts as they

become due. The basic aim of corporate insolvency law is to

achieve the most favourable collective settlement of creditors by

achieving the highest possible value of the bankruptcy estate,

either through bankruptcy proceedings or through reorganization.

1.2   Legal Framework
The main legislation applicable to insolvency in Serbia includes: 

•        The Insolvency Act;

•        The Act on Insolvency and Liquidation of Banks and Insurance

Companies (Zakon o stečaju i likvidaciji banaka i društava za
osiguranje, Official Gazette of the Republic of Serbia No.

14/2015). The provisions of the general Insolvency Act apply

to the mentioned financial institutions to the extent the

special law does not regulate a particular issue differently;

•        The Companies Act (Zakon o privrednim društvima, Official

Gazette of the Republic of Serbia, Nos. 36/2011, 99/2011,

83/2014 – other law and 5/2015) (the “Companies Act”).

1.3   Main Actors
Main actors in insolvency proceedings are: insolvency judge,

insolvency administrator, assembly of creditors and board of creditors. 

The competent authority for insolvency proceedings is the

commercial court at the place where the registered office of the

debtor is located. Alternatively, if the debtor has no registered office

in Serbia, the competent authority would be the commercial court

at the place of the debtor`s centre of main interests. The

proceedings are conducted before a single judge. The insolvency

judge, inter alia, decides on the initiation of the insolvency

proceedings, appoints the insolvency administrator and supervises

his work, considers the reorganization plan and confirms the plan

if approved by creditors, renders the decision on the main

distribution of the bankruptcy estate and conducts other actions

in order to ensure that insolvency proceedings develop in a lawful

and efficient manner. The insolvency administrator manages the

business of, and represents the debtor from the initiation of

insolvency proceedings and is charged with the duty to conduct the

sale of the bankruptcy estate and satisfy the creditors. The assembly

of creditors decides on the bankruptcy of a debtor (see Section 4),

elects and replaces the board of creditors, reviews the reports of

the insolvency administrator on the conduct of insolvency

proceedings and the status of the bankruptcy estate and reviews

the reports of the board of creditors.

The board of creditors is a body representing creditors, whose duty

is to assist and give opinion on the actions of the insolvency

administrator and inform the assembly of creditors on the conduct

of the insolvency proceedings. Preliminary insolvency administrator

may be appointed by the insolvency judge during preliminary

insolvency proceedings, as a security measure (see Section 2.3 a)

ii). The insolvency judge shall determine the scope of the authority

of the preliminary insolvency administrator. The principal duty of

the preliminary insolvency debtor is to protect the debtor’s assets.

The authorities of the preliminary insolvency administrator cease

to exist once the decision on the initiation of insolvency

proceedings is rendered since at that point a "regular" insolvency

administrator is appointed.   
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2.     INSOLVENCY PROCEEDINGS

2.1    Main Types 
Formal procedures applied to the companies facing financial

difficulties are:

a)      Bankruptcy, i.e. sale of all or part of the assets of the

insolvency debtor or sale of the insolvency debtor;

b)      Reorganization, i.e. court restructuring of the insolvency

         debtor, performed as either:

1.      Regular Reorganization; or

2.      Pre-packaged Reorganization.

2.2  Grounds for Initiating Each Proceeding 
(a)     Bankruptcy

Grounds for the initiation of insolvency proceedings are as follows:

(i) permanent illiquidity, (ii) imminent illiquidity, (iii) over-

indebtedness, (iv) breach of a reorganization plan in a manner that

jeopardizes implementation of that plan or a finding out that a

reorganization plan was adopted in a fraudulent or unlawful

manner.

In the event of permanent and imminent illiquidity, (see Section

1.1) over-indebtedness shall be deemed to exist if the liabilities of

the debtor exceed its assets. Breach of a reorganization plan shall

be deemed to exist if the debtor fails to act in accordance with or

acts in contravention to the reorganization plan in a manner that

substantially jeopardizes the implementation of the plan. 

(b)    Reorganization

Reorganization is pursued instead of bankruptcy, if this is likely to

secure more favourable collective settlement of creditors and, in

particular, if there are economically justified conditions for

continuation of the debtor’s business.

2.3  Formalities for Initiating Each Proceeding
a)      Bankruptcy

i.        Commencement of  Proceedings

Insolvency proceedings are initiated by a petition that may be filed

by a creditor, the debtor or, if the debtor is in the process of

voluntary liquidation, the liquidator. A petition for initiation of

bankruptcy proceedings (the “Petition”) is submitted to the

competent commercial court. The Petition filed by the debtor

must, inter alia, list ordinary, separation and secured creditors,

along with the amounts and the basis of their claims. The Petition

filed by a creditor must contain facts and evidence on the type,

the legal basis and the amount of that creditor’s claim. An advance

for the costs of proceedings must be paid within five days from the

receipt of the court order to that effect, otherwise the court will

reject the Petition.

ii.       Preliminary Insolvency Proceedings 

Preliminary insolvency proceedings are initiated by an insolvency

judge ex officio, within three days following the receipt of a

formally valid Petition. The aim of preliminary insolvency

proceedings is to determine whether any ground for a judgment

on the initiation of insolvency proceedings exists. 

Along with its decision on the initiation of preliminary insolvency

proceedings, the insolvency judge may order various security

measures in order to prevent the debtor from disposing of its

assets, if there is a danger that the debtor may dissipate its assets

or destroy financial documentation prior to the formal initiation

of insolvency proceedings. Security measures may, inter alia,

include: appointment of preliminary insolvency administrator

(insolvency administrator is regularly appointed only upon the

initiation of insolvency proceedings); moratorium on payments

from the debtor’s accounts without the consent of the insolvency

judge or the preliminary insolvency administrator, moratorium on

disposal of debtor’s assets (absolute or without the consent of the

insolvency judge or the preliminary insolvency administrator); stay

or temporary deferral of enforcement proceedings pending against

the debtor, etc. 

If a decision on initiation of preliminary insolvency proceedings is

rendered, a hearing for the examination of the bankruptcy

reason(s) alleged in the Petition shall be held no later than 30 days

starting from the receipt of the Petition. At the hearing, the judge

should either dismiss the Petition or render a decision on the

initiation of insolvency proceedings (see sub-paragraph iii below).

In practice, the instructive 30-day deadline is often exceeded, while

the hearing for the determination of insolvency reasons is

occasionally, though rarely, held in the earlier part of the 30-day

deadline. 

Preliminary insolvency proceedings shall not take place if: (i) the

Petition is filed by the debtor, (ii) the Petition is filed by a creditor

and the debtor admits the insolvency reason alleged in the Petition

or (iii) the Petition is filed by a creditor in possession of an

enforcement title (e.g. judgment creditor) if the creditor
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demonstrates that it had not been able to enforce the title against

the debtor in court or tax enforcement proceedings (presumption

of illiquidity). In those cases, a hearing for the examination of

insolvency reasons should take place within 10 days from the

receipt of a formally valid Petition. This deadline is often exceeded

in practice.

iii.      Initiation of Insolvency Proceedings 

Initiation of insolvency proceedings occurs pursuant to a court

decision rendered at the hearing for the examination of insolvency

grounds. An insolvency administrator gets appointed by a decision

on the initiation of insolvency proceedings. 

Legal consequences of the initiation of insolvency proceedings

occur “at the day on which a notice of insolvency proceedings is

posted on the court’s notice board”. In practice, the date when the

notice is posted on the court’s notice board is not easily

identifiable. The Insolvency Act provides that the insolvency judge

shall prepare the notice “promptly after rendering the decision on

the initiation of insolvency proceedings”, but fails to stipulate the

deadline for the actual publication of the notice on the court’s

notice board. As a general rule, all court decisions rendered during

the insolvency proceedings should be published on the day when

such decisions are rendered by the insolvency judge. A notice on

the formal initiation of insolvency proceedings should also be

published on the court’s electronic notice board. It is further

stipulated that the court shall forward the decision on the initiation

of insolvency proceedings to the Commercial Register on the day

when such decision is rendered and the Commercial Register

should publish it on the day of its receipt. Finally, the decision on

the initiation of insolvency proceedings is also to be published in

one “high-circulation” daily newspaper with nationwide

distribution, as well as in the Official Gazette of the Republic of

Serbia, and may also be published in foreign press. The law fails to

stipulate the deadline for this publication, but the spirit of the law

mandates that the publication of the notice on the initiation of

insolvency proceedings on both the court’s notice board and in the

newspapers should be done promptly upon the decision on the

initiation of insolvency proceedings. 

As of the time when the initiation of insolvency proceedings

becomes effective, which is the day on which a notice of the

decision on the initiation of insolvency proceedings is posted on

the court’s notice board, all authorities of the general manager and

other representatives of the debtor terminate and are assumed by

the insolvency administrator.  Legal transactions concluded by the

debtor after the initiation of insolvency proceedings other than

through the insolvency administrator are null and void. The court

in charge of insolvency proceedings notifies the decision to the

debtor, the petitioner, the National Bank of Serbia, the Commercial

Register or any other relevant register, and other persons if the

court estimates that this is needed. For the other legal

consequences of the initiation of insolvency proceedings, see

Section 5.

iv.      Conduct of Insolvency Proceedings 

The decision on the initiation of the insolvency proceedings

contains a notice to the creditors to submit their secured and

unsecured claims within the stipulated deadline which may not be

shorter than 30 days and longer than 120 days from the date of

the publication of the notice on the initiation of insolvency

proceedings in the Official Gazette of the Republic of Serbia. For

the claim registration procedure, see Section 3.2. 

Insolvency administrator is obliged to personally notify, without

delay and in writing, all known creditors of the debtor of the

initiation of insolvency proceedings and provide them with

relevant information. Upon rendering a decision on the initiation

of insolvency proceedings, the insolvency judge holds two

hearings: firstly, creditors’ hearing and secondly, investigation

hearing. Each hearing can take more than one day and

continuation of a hearing can be scheduled within weeks from the

initial hearing date. The first creditors’ hearing is scheduled in the

decision on the initiation of insolvency proceedings to be held

within 40 days from the date of the initiation of insolvency

proceedings. At this hearing, the insolvency administrator declares

to the creditors his opinion on the debtor’s financial condition and

the likelihood of reorganization.  The administrator also presents

to the insolvency judge and the creditors an overview of the claims

against the debtor and his estimation of the validity and the

amount of each claim. If at that point the creditors who haveprima

facie valid claims amounting to more than 70 per cent of the total

value of all creditors` claims vote for bankruptcy of the debtor (i.e.

against the possibility of reorganization), the insolvency judge shall

render a decision on bankruptcy and the insolvency administrator

shall proceed with the liquidation of debtor’s assets.

The investigating hearing is held no sooner than 30 days and no

later than 60 days from the expiry of the deadline registration of

claims. At this hearing, a final list of filed claims is made based on
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the insolvency administrator’s assessment of the validity and the

amount and the ranking of all filed claims. This list shall, together

with the amendments thereto adopted at the hearing, constitute

the basis for a conclusion on the list of verified and contested

claims, which is rendered by the insolvency judge. Creditor whose

claim has been contested may initiate litigation, or proceed with

the previously suspended litigation proceedings (see Section 5.3),

seeking declaratory relief confirming the disputed claim, within 15

days from the receipt of the conclusion rendered by the insolvency

judge. Upon obtaining a final judgment granting the requested

declaratory relief, the creditor may request alteration to the final

list of verified claims. A creditor disputing a claim of another

creditor that was recognized by the insolvency administrator may

initiate litigation for declaration that the contested claim is not

valid, i.e. does not exist, within 15 days from the receipt of the

conclusion rendered by the insolvency judge.

The list determined at the investigating hearing shall also be

included in the draft decision on the main distribution of the

bankruptcy estate. Any creditor may object to such draft decision

within 15 days from its delivery to the board of creditors. The

insolvency judge shall render the decision on the main distribution

of the bankruptcy estate, with or without organizing a hearing,

depending on whether there have been any objections to the draft

decision. For more on the closure phase, see Section 2.4.

b)      Reorganization

i.        Ordinary Reorganization

A reorganization plan may be proposed within 90 days from the

date of the initiation of insolvency proceedings. A maximum 60-

day extension can be granted for such proposal in specific

circumstances. A reorganization plan may be proposed by: (i)

debtor; (ii) insolvency administrator; (iii) secured creditor(s) having

at least 30 per cent of all secured claims; (iv) unsecured creditor(s)

having at least 30 per cent of all unsecured claims, and (v)

shareholder of the debtor owning at least 30 per cent of the share

capital of the debtor.

Insolvency judge may order the insolvency administrator, or

appoint an expert, to examine the validity of the data contained

in the proposed reorganization plan. Insolvency judge may reject

the proposed reorganization plan, ex officio or upon a motion

made by an interested party, if the proposal is submitted by an

unauthorized party or the content of the plan is contrary to the

Insolvency Act or another law or regulation. A decision on rejection

may be appealed. If there are no objections to the plan, the

insolvency judge shall schedule a hearing for consideration and

voting on the proposed reorganization plan, within 20 days from

the submission of the reorganization plan. A notice of the hearing

shall be delivered to the debtor, the insolvency administrator, all

creditors included in the plan, the shareholders of the debtor and

other interested persons, if any, no later than 15 days in advance

of the hearing. The reorganization plan must be delivered, or made

available to the parties entitled to attend the hearing, no later than

15 days before the hearing. An notification on the hearing shall be

published in the Official Gazette of the Republic of Serbia, as well

as in two “high-circulation” daily newspapers with nationwide

distribution.

Every creditor has a voting right pro rata to its claim. If a certain

claim has not been verified or has been disputed, the insolvency

judge shall determine the amount thereof for the purpose of

voting. Voting is conducted within classes of creditors which, as a

matter of principle, correspond to the grouping of claims for the

purpose of their ranking in bankruptcy. (see Section 3.4). However,

the insolvency judge may allow or order the constitution of one

or more additional classes. Each class must approve the proposed

reorganization plan in order for the plan to pass. The proposed plan

is deemed approved by a class of creditors if the said plan receives

a simple majority of votes within such class. If the proposed plan

is approved by creditors, the insolvency judge renders the decision

on confirmation of the reorganization plan. Upon the decision

becoming final, the insolvency judge terminates the insolvency

proceedings and delivers the decision to the commercial register

in order for the latter to publish it on its website. The trade registry

shall also remove the designation ‘’in bankruptcy’’ from the

company name of the debtor.

ii.       Pre-packaged Reorganization Plan

The debtor may submit a pre-packaged reorganization plan along

with the petition for the initiation of insolvency proceedings. The

debtor must offer evidence of the existence of one of the grounds

for the initiation of insolvency proceedings. The insolvency judge

shall reject the petition for the initiation of insolvency proceedings

and the proposed reorganization plan if the plan is not prepared

in accordance with the law, the plan does not include any of the

creditors entitled to vote on the plan or there are no grounds for

initiation of insolvency proceedings (see Section 2.2) within three

days from the submission of the petition and a pre-packed plan,

the insolvency judge renders a decision on the initiation of
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preliminary proceedings during which it would seek to determine,

if the conditions have been met for the initiation of insolvency

proceedings in accordance with the pre-packaged organization

plan. Concurrently, the judge shall schedule a hearing to decide on

the petition and invite all known creditors to vote on the plan. 

A notice of the initiation of preliminary proceedings is published

on the court’s notice board, the electronic notice board, in the

Official Gazette of the Republic of Serbia, as well as in one “high-

circulation” daily newspapers with nationwide distribution, and, if

decided by the insolvency judge, in other local or international

press. The petitioner is obliged to advance the costs of such

notices, at the threat of the Petition being rejected. The

advertisement contains an instruction to creditors on how they

can get acquainted with the proposed plan and an invitation to all

interested parties to submit their objections to the plan, in

particular regarding the legal basis and the amounts of the claims.

The objections are submitted to the debtor and the competent

court within 15 days from the date of publication of the

advertisement in the Official Gazette of the Republic of Serbia. The

debtor must respond to the objections within eight days from the

receipt of the objections by the court.

A hearing for the voting on the pre-packaged reorganization plan

may not be scheduled sooner than 30 days after the publication

of the notice regarding initiation of preliminary proceedings. If the

insolvency judge finds in the course of preliminary proceedings

and no later than 5 days prior to the hearing for the voting on the

pre-packaged reorganization plan that the conditions for the

initiation of insolvency proceedings are not met, the insolvency

judge shall reject the Petition and thus the pre-packaged plan. If

the pre-packaged reorganization plan is approved at the hearing,

the insolvency judge shall simultaneously render a decision on the

initiation of insolvency proceedings, confirm the adoption of the

pre-packaged plan and terminate the insolvency proceedings. In

this case, the initiation of insolvency proceedings does not produce

legal effects of insolvency that normally attach to such procedural

action. If the creditors do not adopt the pre-packaged

reorganization plan, the insolvency judge shall dismiss the petition

for the initiation of insolvency proceedings and thus the plan

itself.

2.4  Ending the Formal Proceeding
Processes

a)      Bankruptcy

After the initiation of insolvency proceedings, a 90-day period

begins during which a reorganization plan can be filed (this period

can be exceptionally extended for a maximum of 60 days) (See

Section 2.3 b) ii).

If the plan is not submitted, or is obvious that the debtor has no

intention of submitting the plan, or the plan was not adopted at

the hearing on the reorganization plan, the insolvency judge shall

render a decision on bankruptcy. The judge shall render such

decision also if the debtor fails to cooperate with the insolvency

administrator or the board of creditors, or fails to comply with the

orders given by the insolvency judge or in case a sufficient number

of creditors vote for bankruptcy already at the first creditors’

hearing (see Section 2.3 a) iv).

Upon rendering the decision on bankruptcy, the insolvency

administrator manages the process of sale of all or part of the

debtor’s assets in order to settle the creditors’ claims.

Exceptionally, the debtor may be sold as legal entity, in which case

it continues to exist and is transferred on a purchaser free of any

liabilities. Such decision is rendered by the insolvency administrator

subject to the approval of the board of creditors. Secured creditors

have the right to challenge this decision, in which case the

insolvency judge shall determine whether the sale of debtor is

overall more beneficial to the creditors than the sale of assets and

especially whether the former method is obviously to the

detriment of the secured creditors when compared to the latter.

Debtor’s assets can be sold in a public auction, through collection

of offers, or in a direct deal if the board of creditors so approves.

If the sale is conducted through a public auction or the process

of collection of offers, the insolvency administrator is obliged to

publish an notification in at least two “high-circulation” daily

newspapers with nationwide distribution and on the website of

the Bankruptcy Supervision Agency (the “BSA”), no later than

30 days before the day of sale. The sale may be advertised in

other manner, subject to the board of creditors` approval, in case

the expenses are disproportionally higher than the value of the

assets to be sold. The notification particularly contains terms and

conditions of sale, as well as information on when and where

potential buyers may inspect the assets. The creditors may object

to the executed sale but the outcome would not affect the

validity of sale and can only represent the basis for potential

liability of the insolvency administrator. The proceeds of the sale

of assets not subject to pledge form the bankruptcy estate. 
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The insolvency administrator drafts a decision on the main

distribution of the bankruptcy estate. The draft contains

information on: the final list of creditor claims, the amount of each

clam, the ranking of each claim, the amount of bankruptcy estate

and the percentage of that amount to which each unsecured

creditor is entitled. If not challenged by the creditors within 15 days

from the delivery to the board of creditors, the draft shall be

adopted by the insolvency judge who shall render the decision on

the main distribution. If any of the creditors objects to the draft,

the insolvency judge shall schedule a hearing at which it shall

decide on the challenge and possibly make amendments to the

decision. 

A creditor whose objection to the draft was not approved may

submit an appeal against the decision on the main distribution

solely on the grounds that the merits of the objection were

incorrectly assessed. The insolvency administrator and any creditor

may appeal the decision on the main distribution in case the

decision departs from the published draft, breaches an earlier

acquired right or contains a miscalculation. The final distribution

of the bankruptcy estate shall be conducted after the conversion

of the entire or substantially entire bankruptcy estate into cash,

which is done after the decision on the main distribution becomes

final. Final distribution may take place even if the insolvency

administrator has not managed to liquidate the entire or

substantially entire bankruptcy estate even after numerous

attempts.

The insolvency judge shall render the decision on the closure of

insolvency proceedings at the final hearing. The decision shall be

published on the notice board of the court and in the Official

Gazette of the Republic of Serbia. Once it becomes final, the

decision shall be delivered to the commercial register in order for

the latter to remove the debtor from the register.

b)      Reorganization

Upon rendering a decision on confirmation of reorganization plan,

all claims and rights of creditors and other persons and liabilities

of the debtor determined by the reorganization plan shall be

governed exclusively by the provisions of the plan. All transactions

and actions by the debtor have to be in line with the adopted

reorganization plan. The debtor shall no longer have the

designation “in bankruptcy” in its name and any consequences of

the initiation of insolvency proceedings shall cease to have effect.

Upon successful implementation of the plan, i.e. when the debtor

satisfies all obligations set forth in the plan, the unpaid portion of

the creditors’ original claims shall be deemed extinguished. In

order for a reorganization plan to be adopted, it requires consensus

amongst classes of creditors, i.e. at least a simple majority of

votes inside each class has to uphold the plan. Generally, a class

of creditors is formed on the basis of payment ranks (see Section

3.4). However, exceptionally, the insolvency judge may approve

or even order constitution of one or more additional classes of

creditors if there are “common real or substantial characteristics

of particular claims” or in case “significant similarities” exist

between the claims within the newly-formed class. Once adopted

and approved by court, reorganization plan binds all creditors,

including those within the class who dissented. 

If the debtor fails to comply with or acts in contravention to the

reorganization plan, and such actions or omissions have a

detrimental effect on the implementation of the plan, the

creditors may file a petition for the initiation of insolvency

proceedings. In that case, the insolvency judge shall

simultaneously open the insolvency proceedings and order that

the proceedings result in bankruptcy of the debtor.

3.     RIGHTS OF CREDITORS

3.1   Claw-back Actions
Under the Insolvency Act, certain transactions of the insolvency

debtor undertaken within a certain suspect period preceding the

Petition may be contested. It is not necessary for a challenge to

be admissible that the transaction was fraudulent or at

undervalue. Insolvency administrator is obliged to challenge the

transactions of the insolvency debtor actions whenever he

estimates that the conditions for the challenge exist and that the

challenge would, if successful, augment the bankruptcy estate.

The insolvency administrator or the creditors may contest a

transaction representing regular settlement (settlement of a

creditor’s claim or providing security to the creditor where there

was a pre-existing entitlement of the creditor to such claim or

security) which took place within six months before the filing of

the Petition if the insolvency debtor was insolvent at the time of

the transaction, and the creditor was or ought to have been aware

of the debtor’s insolvency. The aforementioned transactions can
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be contested also when undertaken after the filing of the Petition,

if the creditor was or ought to have been aware of the debtor’s

insolvency or was aware of the filing of the Petition.

The insolvency administrator or the creditors may contest a

transaction representing irregular settlement (settlement of a

creditor’s claim or providing security to a creditor where there

was no pre-existing entitlement of the receiving party to such

claim or security), if the transaction was concluded within the

period of 12 months before the filing of the Petition. No

knowledge or constructive knowledge of insolvency on the part

of the creditor is required in this case. Furthermore, the

insolvency administrator may contest a legal transaction of the

insolvency debtor directly damaging the creditors if:

(i)     the transaction was entered into within six months before

filing of the Petition while the insolvency debtor was

insolvent at the time and the creditor was aware of that;

(ii)    the transaction was entered into after the filing of the

Petition and the creditor was or ought to have been aware

of the debtor’s insolvency or was aware of the filing of the

Petition;

(iii)   the transaction, which consists of debtor's action or a failure

to act, occurred within the period of six months prior to the

filing of the Petition and such action or a failure to act has

resulted in a loss or a preclusion of a debtor’s right.

In all cases, a person related to the insolvency debtor at the time

when the action or the transaction was carried out shall be

presumed to have known about the insolvency or the petition

to open insolvency proceedings. 

Legal transactions entered into with the intent of damaging one

or more creditors may be challenged if undertaken within the

period of five years prior to the filing of the Petition or thereafter,

provided that the debtor’s counterparty knew of such debtor’s

intent. If the company-insolvency debtor repays a loan to its

shareholder within one year prior to the initiation of insolvency

proceedings, this shall be considered as intentional damaging

of creditors. Finally, a legal transaction undertaken at no value

or at undervalue may be contested if it was concluded or taken

within the period of five years prior to the filing of the Petition.

According to Article 126 of the Insolvency Act, “a legal act, i.e. a

legal transaction” cannot be contested as regular or irregular

settlement or on the basis of direct damaging of creditors if: (a)

undertaken prior to the filing of the Petition, (b) under a master

agreement for financial contracts that have as their subject-

matter financial derivatives (e.g. ISDA Master Agreement), repo

transactions or securities lending. 

Special rules apply to shareholders loans. In case of insolvency of

the company, the shareholder-creditor is subordinated to all

insolvency creditors. The aforesaid does not apply to the

shareholders-creditors who provided loans as part of their regular

business activities, or to secured shareholders-creditors for the

amount of the loan that is secured. Nevertheless, the security

given to a shareholder shall be void for the purpose of the

company’s insolvency proceedings if the company provided such

security at the time when it was insolvent, or within one year prior

to the initiation of insolvency proceedings.

3.2  Claiming Debts
a)      Bankruptcy

The decision on the initiation of insolvency proceedings contains

invitation to the creditors of the insolvent to lodge their claims

within a period which cannot be shorter than 30 days and longer

than 120 days from the announcement of the decision in the

Official Gazette of the Republic of Serbia.

The claims should be submitted to the insolvency court in writing,

specifying the name, the ID number and the registered seat of the

creditor, its current account, the legal basis of the claims, the

amount of the claim, and the asset securing the claim, if the claim

is secured. Creditor has to specify whether the reported claim is

guaranteed by a third party and if yes, to notify the guarantor of

the claim registration. Any payment received from the guarantor

should be reported to the insolvency administrator within 8 from

the date of the payment. Separation creditor may submit to the

insolvency administrator a request for separation of its asset from

the bankruptcy estate until the asset is sold. If the insolvency

administrator rejects a separation request, the separation creditor

may file an objection to the insolvency judge. In case that

insolvency judge turns down the objection, the creditor may

initiate litigation for determination of its right.

b)      Pre-packaged reorganization plan

The advertisement on the initiation of the preliminary bankruptcy

proceedings contains an invitation to all interested persons to

submit their objections regarding the content of the plan, and

especially regarding the basis and the amounts of claims stated

therein. The objections are submitted to the debtor and the

competent court within 15 days since the day of publication of the
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advertisement in the Official Gazette of the Republic of Serbia.

Debtor must respond to the objections to the competent court

within eight days from the receipt thereof by the court. The

insolvency judge may dismiss the petition for the initiation of

insolvency proceedings and the pre-packaged reorganization plan

proposal if it finds that the plan does not include all creditors who

could affect the outcome of the vote if they were included.

3.3  Rights of Secured and Unsecured Creditors
a)      Bankruptcy

Neither secured nor unsecured creditors may enforce their claims

outside the insolvency proceedings, as the automatic stay of and

ban on all enforcement proceedings comes into effect with the

initiation of insolvency proceedings. Any enforcement proceedings

pending against the debtor and his assets are from that point

suspended and the sale of assets is conducted by insolvency

administrator. A ban on enforcement of security existing on

debtor’s assets can be imposed as early as in preliminary insolvency

proceedings (see Section 2.3 a) ii). 

A party with an earlier pledge has priority over secured creditors

holding second and lower ranked pledges, as well as over

unsecured creditors. The proceeds of the sale shall be used to cover

the expenses of the sale (including the fees of insolvency

administrator), while the rest, up to the amount of secured claim,

is transferred to the secured creditor within 3 days from the receipt

of the proceeds by the insolvency administrator. 

If the pledged asset is insufficient to discharge the debt, the

pledgee is an unsecured creditor for the remainder of its claim.

Secured creditor may submit a written request to the insolvency

judge to lift the stay with respect to the asset representing

collateral. The insolvency judge may approve this request if: (i) the

debtor or the insolvency administrator failed to protect the

respective asset adequately and exposed it to risk; or (ii) the value

of the respective asset is depreciating and there is no other

possibility to adequately and effectively prevent the depreciation;

or (iii) the request is accompanied with an estimation made by an

authorised expert, not older than one year before the initiation of

the insolvency proceedings, which shows that the value of

respective asset is less than the amount of secured claim and the

asset is not of key importance to the reorganization. 

A special kind of preferred creditor is a pledge creditor. This is a

creditor which holds security on an asset of the insolvency debtor

which security secures the debt owed to a third party. The rights

of pledge creditors do not substantially differ from those of secured

creditors, however, they are not eligible for the creditors’ assembly

or the board of creditors.

b)      Reorganization

Secured creditors form a special class for the purpose of voting for or

against the reorganization plan. Therefore, in order for the plan to be

adopted, the majority of secured creditors need to approve it.

All creditors included in the approved reorganization plan have the

right to receive information and inspect the documentation of the

debtor that correspond to the information rights afforded to

shareholders under the Companies’ Act. Pledge creditors have no

right to vote on the reorganisation plan; however, their rights may

not in any case be amended or decreased by the reorganisation plan

without their explicit consent.

3.4  Ranking of Claims
a)      Bankruptcy

Unsecured creditors are paid in the following order: 

(i)      First Rank: unpaid minimum net salaries of the employees and

former employees accrued in the year preceding the initiation

of insolvency proceedings and unpaid minimum pension and

disability insurance contributions accrued during the period

of two years preceding the initiation of insolvency

proceedings;

(ii)     Second Rank: claims for public revenues accrued during the

period of three months before the initiation of insolvency

proceedings, except pension and disability insurance benefits;

(iii)    Third Rank: claims of other unsecured creditors;

(iv)    Fourth Rank: unsecured claims under loans and equivalent

arrangements extended to the insolvency debtor by related

parties in the period of two years before the initiation of

insolvency proceedings (unless the related party extended

the loan as part of its regular business activity).

Creditors from the immediately lower rank can be paid only if any

proceeds remain after the satisfaction of the creditors from the

immediately higher rank. If the proceeds of the bankruptcy estate

are not sufficient to cover the claims within any of the three ranks,

all creditors’ claims within such rank shall be reduced pro rata.

b)      Reorganization

Reorganization plan has to contain a detailed list of all creditors

divided into classes which generally corresponds to the ranking of
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creditors in bankruptcy, which means that priority creditors,

secured creditors and ordinary creditors form three separate

classes. Exceptionally, however, the insolvency administrator may

create additional classes. See Section 2.3b). 

c)      Under a reorganization plan, the creditors from the class

corresponding to the lower rank (e.g. ordinary creditors vis-à-vis

priority creditors) may receive payments only if all the creditors

from the class corresponding to a higher payment rank have

received full settlement of their claims, unless the latter have

agreed in the plan itself to be treated otherwise or in case they

agreed, in the plan itself, to be treated as members of lower

payment ranking. 

The plan may entitle some creditors to more than nominal value

of their claims, as compensation for agreeing to extend payment

deadlines. However, the creditors of higher rank can receive

payment on the top of the nominal value of their claims only if

other creditors from lower ranks have been paid in accordance

with the plan or have renounced that right by the terms of the

plan. 

3.5  Debt Set-off Before and After Bankruptcy
According to Article 82, paragraph 1 of the Insolvency Act, if the

right to set-off "was acquired" prior to the filing of a Petition, it

shall not be affected by the subsequent initiation of insolvency

proceedings. According to paragraph 3 of Article 82 of the

Insolvency Act, if the right to set-off was "acquired" after the filing

of the Petition, set-off is not permitted. There is an exception for

close-out netting under "financial contracts" entered under "on

the basis of a master agreement", if certain conditions are met.

Only bilateral set-off/netting is permitted. 

Where set-off/netting is permitted, a creditor is not entitled to

register a net claim in insolvency proceedings. Instead, the creditor

has to file its gross claim and a set-off notice before the expiry of

the deadline for registration of claims or else would lose the right

to set off its claim with a claim from the insolvency debtor.

Notwithstanding the above, according to Article 83 of the

Insolvency Act, set-off in insolvency proceedings shall not be

allowed if: (i) the creditor has obtained the claim sought to be set-

off within the period of six months prior to the filling of the Petition

while the creditor knew or under the circumstances should have

known that the debtor is insolvent; (ii) the right to set-off was

acquired based on a transaction which may be subject to

avoidance in insolvency. 

3.6  Interest
Upon the initiation of insolvency proceedings, interest on

unsecured claims against the debtor no longer accrues. With

respect to secured claims, default and contractual interest

continue to accrue, however only up to the amount of proceeds

of the sale of collateral. Notwithstanding the previous, the

insolvency judge may approve compensation to these creditors

for the amount of interest they should have received, but only if

there is a surplus of proceeds remaining after all other claims have

been settled. 

3.7   Other Mechanisms to Secure or Recover Unpaid
Debts
A mechanism that may be used by trade creditors is to execute a

conditional sales agreement with retention of title clause. Under

the Law of Obligations, seller of a specific asset may, through a

special clause in the contract, reserve the right of ownership on

the asset even after the delivery of the asset to the buyer – until

the latter pays the entire purchase price. However, the retention

of ownership has an effect on buyer's creditors only if made in

the form of a court-certified document, prior to the buyer's

insolvency or prior to seizure of the mentioned asset by other

creditors. There is no public register of assets subject to retention

of ownership. 

4.     LIABILITY

4.1   Director Liabilities for Trading Distressed
Company
The Insolvency Act does not deal with director’s liability for

wrongful trading or similar offence. This issue is, however,

regulated under the Criminal Code. (See Section 4.3) The law does

not expressly stipulate that a director has any duties to the

company’s creditors. 

4.2  Liabilities for an Insolvent Company’s Debts
According to the Insolvency Act, insolvency proceedings may not

be conducted against: the Republic of Serbia; the autonomous

provinces and local municipalities; the national fund for

mandatory pension and disability insurance and the national fund

for mandatory health insurance; legal entities founded by the

Republic of Serbia, the autonomous province or a local

municipality which are exclusively or predominantly funded from
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the budget; the National Bank of Serbia; the Central Securities

Depository and Clearing house; and the public agencies. In the

above cases, the founders/owners of the mentioned entities are

jointly and severally liable for its debts in case of insolvency.

4.3  Criminal Liabilities
The Criminal Code (Official Gazette of the Republic of Serbia No.

85/2005, 88/2005 - amm., 107/2005 - amm., 72/2009, 111/2009,

121/2012, 104/2013 and 108/2014) prescribes several crimes that

may occur in the context of insolvency. The Insolvency Act also

prescribes crimes related to insolvency. 

a)      Misfeasance in business

If a director consciously violates laws, other regulations or general

enactments regarding the business activity of the company, or

obviously unconscientiously conducts business activities and

thereby by negligence causes damages to the company or another

business entity that exceed RSD 450,000 (approximately EUR

3,800) the director may be punished by fine or imprisonment up

to three years. If the caused damage exceeds RSD 1,500,000

(approximately EUR 12,500) or if insolvency proceedings are

initiated against the company or another entity, directors may be

punished by imprisonment of six months to five years.

b)      Causing bankruptcy or false bankruptcy

If a director inefficiently uses or disposes of the company’s assets

or disposes of the assets at undervalue, or if he, by excessive

borrowing, undertaking disproportionate obligations, imprudent

contracting with individuals incapable of meeting their obligations,

omitting to timely collect the claims, destroying or concealing

assets or undertaking other acts contrary to the requirement to

conduct the business with due diligence, causes bankruptcy of the

company and thereby damages other persons/entities, he may be

punished by imprisonment of six months to five years. If the stated

is committed by negligence, the director may be published by

imprisonment of three months to three years.

Furthermore, if the director causes false bankruptcy, he may be

punished by imprisonment of six months to five years. False

bankruptcy exists, if the director with the intention of avoiding

payment of the company’s obligations causes bankruptcy of the

company by fictitious of actual decrease of the company’s assets:

(i)      by concealing, fictitiously selling, selling at undervalue or

relinquishing without compensation all or part of the assets

of the company; 

(ii)     by concluding fictitious contracts creating a debt or

recognizing a non-existent claims; 

(iii)    by concealing, destroying or altering business records so that

it is impossible to discern therefrom the business results or

the state of the company’s assets or liabilities, or by

fabricating documents or otherwise presenting the status of

the company in a way that bankruptcy may be instituted.

In case anything of the aforementioned results in serious

consequences for a creditor, the threatened prison sentence is two

to ten years.

c)      Damaging creditors

If, knowing that the company is insolvent, the director pays a debt

or otherwise deliberately favours a particular creditor and thereby

significantly damages another creditor, he may be punished by

imprisonment of three months to three years. Furthermore, if

knowing that the company is insolvent and with the intent to

deceive or damage a creditor, the director recognizes a bogus

claim, makes a simulated contract or otherwise fraudulently

damages a creditor, he may be punished by imprisonment of three

months to five years. If in the abovementioned cases the acts cause

bankruptcy of a creditor, the Director may be punished by

imprisonment of one to eight years.

d)      Registration of false claims

A person who registers a false claim based on false documentation

in insolvency proceedings may be punished by a fine ranging from

RSD 500,000 (approximately EUR 4,500) to RSD 10,000,000

(approximately EUR 90,000) and imprisonment from one to three

years.

e)      Disposing with insolvency debtor’s assets after the initiation

of insolvency proceedings

A person who disposes with assets forming bankruptcy estate at

no value or at undervalue, after the initiation of insolvency

proceedings but before the insolvency administrator assumes his

position, may be punished by imprisonment from one to five years

and a fine of no less than RSD 500,000 (approximately EUR 4,500)

or, if the act is committed with the aim of making profits for

oneself, RSD 10,000,000 (EUR 90,000). 

f)       False pre-packaged reorganization plan

The debtor who prepares a pre-packaged reorganization plan

containing false information or concealing material information
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may be punished by imprisonment from one to five years and a

fine of no less than RSD 500,000 (approximately EUR 4,500) or,

if the act is committed with the aim of making profits for oneself,

RSD 10,000,000 (EUR 90,000). 

5.      EFFECTS OF INSOLVENCY ON INSOLVENT

5.1    Acceleration of Maturity of Insolvent’s Debts
Upon the initiation of insolvency proceedings, all debts of the

insolvency debtor automatically will become due and payable.

However, the initiation of insolvency proceedings has no effect

on the claims of debtor against third parties. Such claims remain

due according to their own terms and insolvency administrator

may demand the payment of those claims only upon their

maturity.

5.2  Effects of the Proceedings on Assets of the
Insolvent
a)      Bankruptcy

At the time of the initiation of insolvency proceedings, all assets

of the debtor constitute bankruptcy estate. The assets acquired

during the insolvency proceedings shall be subsequently added

to the bankruptcy estate.

Pledged assets are also included into the bankruptcy estate.

However, secured creditors and pledge creditors have priority

with respect to pledged assets. (See Section 3.3)

b)      Reorganization

In the event of adopting a reorganization plan, the effects of the

initiation of insolvency proceedings cease, however the debtor

may dispose of its assets exclusively according to the plan. Also,

various measures concerning the assets may be introduced

according to the provisions of the plan, such as sale of assets,

pledging the assets, transfer of assets to other subjects, etc.

5.3  Outgrowth of the Legal Proceedings 
The proceedings pursued by or against the debtor and pending at

the time of the initiation of insolvency proceedings are suspended

as a result of such initiation. Proceedings where the debtor is

plaintiff resume once the insolvency administrator notifies the

competent court that he/she is going to assume the proceeding.

The proceedings involving the debtor as defendant resume if: (i)

the plaintiff is a creditor who has registered its claim in due time;

(ii) the insolvency administrator has contested the claim at the

investigating hearing; (iii) the plaintiff/creditor has been referred

by the insolvency judge to the litigation to determine its claim;

and, (iv) the plaintiff/creditor has motioned for the continuation

of the proceeding with eight days from the receipt of the decision

of the insolvency judge.

Serbian court has exclusive jurisdiction for any litigation resulting

from the contesting of a creditor’s claim.

No proceedings can be initiated by the debtor for as long as the

insolvency proceedings are pending.

5.4  Circumstances for Continuing Business
a)      Bankruptcy

Upon the initiation of insolvency proceedings, insolvency

administrator represents the debtor and takes control over certain

aspects of the debtor’s business. The insolvency administrator

takes position on executory contracts (whether to uphold them

or repudiate them). If the insolvency administrator repudiates a

contract, the creditor becomes insolvency creditor and may

register its claim in the proceedings. The creditor may request

from the insolvency administrator to state his view on an

executory contract and the administrator must respond within

15 days since the receipt of the request. Courts have held that the

failure to respond within this deadline means repudiation. If the

insolvency administrator affirms an executory contract but

subsequently fails to perform, the counterparty’s claim is liability

of bankruptcy estate, which means that the creditor’s claim is in

that case settled in priority to other claims. Insolvency

administrator, acting on behalf of insolvency debtor, may enter

into legal transactions that produce significant impact on the

bankruptcy estate (such as credit and loan agreements, purchase

of high price equipment, etc.) only subject to the approval of the

board of creditors and a notice to the insolvency judge. Insolvency

administrator is obliged to act in accordance with standards of

good expert, the national standards for managing bankruptcy

estate and the code of ethics applicable to insolvency

administrators. 

b)      Reorganization

The debtor is able to continue to pursue its business activities

upon the adoption of a reorganization plan, however only in

accordance with the plan. The plan may foresee appointment of

an administrator with the authority to supervise the debtor for

the duration of the plan.
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5.5   Authority to Supervise or Carry On
Each three months, the insolvency administrator is obliged to

deliver a report on the development of insolvency proceedings and

the bankruptcy estate to the board of creditors, the insolvency

judge and the BSA. At the request of the board of creditors, or a

group of creditors whose verified or disputed claims exceed 20 per

cent of the total amount of registered claims, the insolvency

administrator is obliged to submit more frequent reports. The

insolvency judge shall ex officio or at the request of the board of

creditors dismiss the insolvency administrator if he determines

that the insolvency administrator has failed to fulfil his duties or

adhere to the deadlines prescribed by the Insolvency Act, is biased

or for other reasons stipulated by the Insolvency Act. The

Authorized Organization shall conduct expert supervision over

the insolvency administrator.

5.6  Restrictions
By virtue of the Law on Public Procurement (Zakon o javnim
nabavakama, Official Gazette Nos. 124/2012 and 14/2015),

insolvency debtor may be excluded from participation at public

procurement tenders. 

5.7   Effect of Proceedings on Directors, Shareholders,
Employees
As of the day of the initiation of insolvency proceedings, the

representation and management rights of the insolvency debtors`

representatives terminate and so do any powers of attorney. The

initiation of insolvency proceedings is a reason warranting

termination of labour contracts. Insolvency administrator decides

on whether to terminate employment contracts. He may

conclude new employment contracts with persons who are

needed to support the continuation of limited business operations

or the conduct bankruptcy proceedings. On the effect of

insolvency on shareholders’ loans, see Section 3.1.

5.8  Financing the Proceedings
a)      Bankruptcy

The expenses of insolvency proceedings are covered from the

bankruptcy estate. Certain expenses are paid in advance by the

petitioner. See Section 2.3 a) i.

b)      Reorganization

The cost of preparing a reorganization plan is borne by the

petitioner and the manner of its settlement shall be determined

by the reorganization plan. When the plan is proposed by the

insolvency administrator or insolvency debtor in which case the

cost is regarded as cost of insolvency proceedings. The costs of

appointing a temporary insolvency administrator and experts to

determine validity of facts contained in the reorganization plan

are covered by the party proposing the reorganization plan.

5.9  Effect of Proceedings on Contracts
a)      Executory contracts

The insolvency administrator takes position on executory

contracts. See Section 5.4 a).

b)      Financial lease

With respect to financial lease agreements, the lessor is entitled

to file a request for separation of the subject-matter of the lease

from the bankruptcy estate, under specific conditions, as explained

further. Generally, the provisions on automatic stay (see Section

3.3 a) also apply to the right of the lessor to demand the separation

of the leased asset, thus disabling it to acquire the asset until the

end of insolvency proceedings. In return, the receivables against

the debtor that have become due after the initiation of insolvency

proceedings are deemed liability of the bankruptcy estate, and are

settled with priority. However, the lessor may submit petition for

the lift of the automatic stay if the debtor or the insolvency

administrator has failed to protect the respective asset adequately

and exposed it to risk. Likewise, the insolvency judge may approve

the insolvency administrator’s proposal to return the leased asset

to the lessor before the closing of the insolvency proceedings, if it

is of no key significance to the reorganization of the debtor.

In case that the insolvency proceedings result in bankruptcy of

the debtor, the lessor has the right to demand the separation of

the leased asset. Upon the proposal of insolvency administrator

and subject to the approval of the board of creditors, the

insolvency judge may decide that the lessor be paid the full

amount of the stipulated lease fee, instead of receiving the asset

back. 

 In case of debtor’s reorganization, the leased asset shall be

returned to the lessor within eight days after the decision on

confirming the reorganization plan was rendered, except if the

reorganization plan foresees that the leased asset shall still be

used. In case of later, the lease fee shall be paid according to the

lease agreement provisions.

c)      Lease of Immovable

Lease of immovable property does not terminate upon the

initiation of insolvency proceedings. The lessor may not terminate
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the lease for unpaid rent or for deterioration of lessee’s (debtor’s)

financial situation. Insolvency administrator as lessee may cancel

the lease agreement subject to a 30 days’ notice. The lessor is in

this case entitled to damages not exceeding the amount of six-

month rent. However, if the insolvency proceedings were initiated

before the debtor entered into possession of the leased premises,

both the insolvency administrator and the lessor may cancel the

lease agreement within 30 days after the initiation of insolvency

proceedings, without any compensation due to the counterparty.

If the insolvency administrator upholds the lease agreement, the

rent becomes the expense of bankruptcy estate.

d)      Fixed Contracts 

As for the fixed contracts, if the insolvency debtor’s obligation

becomes due after the initiation of insolvency proceedings, the

counterparty may not demand specific performance and may only

seek compensation for the debtor’s failure to perform within the

insolvency proceedings.

e)      Orders 

Orders made by the debtor before the initiation of insolvency

proceedings cease to produce effect, unless the insolvency

administrator decides otherwise. The same applies to offers made

by the debtor or to the debtor that have not been accepted prior

to the initiation of insolvency proceedings.

f)       Goods in Transit 

Seller who dispatched goods to the insolvency debtor but did not

receive full payment in return, may demand return of the goods in

case provided they have not arrived to their destination before the

initiation of insolvency proceedings.

6.     ADDITIONAL FINANCE

6.1    Obtainment of Additional Financing
Insolvency administrator may conclude loan agreements on the

debtor’s behalf which are unsecured, or with the assets included in

the bankruptcy estate serving as collateral, in any case without

prejudice to the earlier rights of secured creditors, unless the

secured creditors agree otherwise. The obligations under such loans

are obligations of the bankruptcy estate. It should be noted that

creating floating charge over entire assets is not possible according

to Serbian law. However, any legal transaction that produces

significant impact on the bankruptcy estate must first be approved

by the board of creditors and a notice to the insolvency judge must

be previously made. Reorganization plan may foresee conclusion

of loan agreements and granting security over debtor’s assets.

 

6.2  Repayment Priorities
Creditors who financed the insolvent debtor are deemed creditors

of the bankruptcy estate whose claims have priority in repayment

compared to unsecured creditors of the insolvent.

7.      TAX LIABILITIES & STATE SUPPORT

7.1    Tax Liabilities per Proceeding 
Under Serbian Law on Corporate Income Tax (Zakon o porezu na
dobit pravnih lica, Official Gazette of the Republic of Serbia No.

25/2001, 80/2002, 80/2002 – other law, 43/2003, 84/2004,

18/2010, 101/2011, 119/2012, 47/2013, 108/2013, 68/2014 –

other law and 142/2014), gains acquired in the course of

insolvency proceedings are taxable. Insolvency administrator is

obliged to prepare tax balance sheet within 60 days after the

initiation of insolvency proceedings, as well as within 60 days after

the decision on bankruptcy is rendered, and, finally, the

administrator shall also submit tax balance sheets within 60 days

after the closure of insolvency proceedings (see Section 2.4 a)).

The income generated by the companies undergoing

reorganization is also subject to corporate income taxation.

Positive difference between the value of the debtor’s property at

the date of the initiation of insolvency proceedings and the value

of the same property at the date of the closing of insolvency

proceedings (after the creditors have been settled) represents

taxable gain. Any surplus, exceeding the amount of share capital,

after the liquidation of bankruptcy estate is distributed to

shareholders and is subject to taxation as dividend. 

Under the Serbian Law on Tax Procedure and Tax Administration

(Zakon o poreskom postupku i administraciji, Official Gazette of

the Republic of Serbia No. 80/2002, 84/2002 – amm., 23/2003 –

amm., 70/2003, 55/2004, 61/2005, 85/2005 – other law,

62/2006 – other law, 63/2006 – amm. of other law, 61/2007,

20/2009, 72/2009 – other law, 53/2010, 101/2011, 2/2012 –

amm., 93/2012, 47/2013, 108/2013, 68/2014 and 105/2014), the

tax authority may approve to a debtor in the process of

reorganization payment of accrued tax liabilities in equal
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instalments payable within the total period of up to 60 months

and a grace period during the first 12 months. Under the Insolvency

Act, the claims that represent public revenues are second-ranked.

See Section 3.4.

Under the Serbian Law on Value Added Tax (Zakon o porezu na

dodatu vrednost, Official Gazette of the Republic of Serbia, No.

84/2004, 86/2004 - amm., 61/2005, 61/2007, 93/2012,

108/2013, 6/2014, 68/2014 - other law, 142/2014 and 5/2015),

the taxpayer can adjust the taxable base for the amount not

collected in insolvency proceedings only on the basis of an

enforceable court decision concluding insolvency proceedings or

certified minutes on court settlement. Transfer of entire property

or part of property constituting independent business unit in the

course of insolvency proceedings is exempt from VAT. 

7.2   Availability of State Aid 
State aid to companies in insolvency proceedings or fulfilling the

conditions for the initiation insolvency proceeding is permitted. 

The Decree on the Rules for Granting of State Aid (Uredba o
pravilima za dodelu državne pomoći, Official Gazette of the

Republic of Serbia No. 13/2010, 100/2011, 91/2012, 37/2013,

97/2013 and 119/2014) provides that rescue and restructuring aid

can be granted to firms in difficulty. The “firm in difficulty” is broadly

defined so as to encompass any undertaking that is unable, with its

own resources or with the funds obtained from shareholders or

creditors, to stem losses which, without outside intervention by the

public authorities, would almost certainly condemn it to going out

of business in the short or medium term. In particular, this definition

includes firms under insolvency proceedings.

Rescue aid can be granted if it is aimed at maintaining liquidity of

the firm for the period no longer than six months. During this

period beneficiary must make a restructuring or liquidation plan,

or repay the amount of granted aid. This aid can be granted in the

form of loan guaranties or loans with common commercial

interest rates. For rescue aid to be granted, it must be justified by

serous social or economic difficulties and the amount of aid must

be restricted to the amount strictly necessary to keep the firm in

business. 

After the firm adopts the restructuring plan, it may be eligible to

receive restructuring aid. This type of aid is granted in the minimum

amount necessary for implementation of restructuring plan and

only if the firm conducts certain compensatory measures aimed

at preventing risks of distortion of competition (such as divestment

of assets, reductions in capacity or market presence, etc.). 

The basic principle is that rescue and restructuring aid can be

granted to firms in difficulty only once in every 10 years. The

beneficiary is required to finance a portion of its restructuring cost,

i.e. the aid cannot cover total amount of restructuring costs. The

Decree prescribes the ratios for beneficiary’s contribution. The

ratios depend on the size of the beneficiary: 25 per cent for small

firms, 40 per cent for medium sized firms and 50 per cent for large

firms.

8.     ALTERNATIVE FORMS OF DEBT 
RECOVERY AND RESTRUCTURING

8.1   Informal Rescue or Insolvency Proceedings
Financial restructuring may also be conducted in an informal way,

under the Law on Arranged Financial Restructuring (Zakon o
sporazumnom finansijskom restrukturiranju privrednih društava,

Official Gazette of the Republic of Serbia No. 36/2011), provided

that there is an agreement between the debtor and its creditors

and that at least two of the creditors engaged in the restructuring

are domestic or foreign banks. In such case, general rules of Serbian

contract law apply. The engaged parties sign a standstill

agreement, which creates a ban for the creditors involved on

initiation and continuation of any enforcement proceedings

against the debtor. The given standstill agreement effects are

limited to creditors that have signed the agreement. Following the

standstill agreement, a financial restructuring agreement is signed.

The agreement may contains the following restructuring

measures: schedule of payment tranches, change of due dates,

interest rates or other conditions of the loan or other claims or

security instruments; liquidation or transfer of debtor’s property;

debt relief; providing additional security instruments; debt-to-

equity swaps; arranging credit or loan agreements; issuing

securities; other measures of significance to realization of financial

restructuring. Informal financial restructuring as described above

must be conducted before the opening of insolvency proceedings

according to the Insolvency Act.

Financial restructuring may be conducted with the institutional

mediation of the Serbian Chamber of Commerce. The Chamber

provides assistance to the debtor and one or more of its creditors,

upon their request, with the purpose of achieving cooperation
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between these parties, as well as reaching the agreement through

negotiations.

8.2  Circumstances
The financial restructuring procedure is intended for companies in

financial difficulties. The term “financial difficulty“ means (i)

inability to make payments, or (ii) threatening inability to make

payments, or (iii) over-indebtedness. The procedure may not

involve banks, insurance companies, underwriters, investment and

voluntary pension fund management companies, broker-dealer

companies, companies engaged in financial leasing, or any other

legal person engaged predominantly in financial activities, as a

debtor. The financial restructuring is conducted provided that

there is an agreement between the debtor and its creditors and

that at least two of the creditors engaged in the restructuring

are domestic or foreign banks.

8.3  Reorganising Approach
Please see Section 2.3 b).

8.4  Pre-packaged Plans
Please see Section 2.3 b) ii.

9.     INTERNATIONAL  ASPECTS

9.1   Recognition of International Insolvency and
Rescue Proceedings
Foreign insolvency administrator may request recognition of

foreign insolvency proceedings from the competent commercial

court in Serbia. In order to file a request for recognition of

international insolvency, foreign representative must provide

evidence on his capacity, by presenting either (i) the decision on

the opening of foreign insolvency proceedings in which he has

been appointed an administrator, together with evidence that

such decision has become enforceable, or (ii) a confirmation of

the competent foreign court that the insolvency proceedings

are pending and the said foreign representative was in fact

appointed, or (iii) any other evidence to that effect deemed

acceptable by the competent court. 

Foreign proceedings can be recognized as main or as secondary

proceedings. Main proceedings are those conducted in the

country of debtor’s centre of main interests. The place of the

registered office of the insolvency debtor is presumed to be the

centre of its main interests in the absence of proof to the contrary.

The centre of main interests is a place where the debtor conducts

the administration of its interests on a regular basis and is

ascertainable as such by third parties. Secondary proceedings are

those conducted in the country of the debtor’s establishment.

Establishment means any place of operations where the debtor

carries out a non-transitory economic activities with human

means and goods. Once insolvency proceedings have been

initiated in Serbia against a debtor having centre of its interest in

Serbia, foreign proceedings can be recognized only as secondary

proceedings. Once foreign proceedings have been recognized in

Serbia as main proceedings, insolvency proceedings may be

opened in Serbia against the same debtor only if the debtor has

assets in Serbia. While the decision on the motion for recognition

of foreign proceedings is pending, the court may, at the request of

foreign representative, where it is urgently needed to protect the

assets of the debtor or the interests of the creditors, grant relief of

a provisional nature, such as stay on executions against the

debtor’s assets located in Serbia, or entrust the administration or

realization of all or part of the debtor’s assets located in the

Republic of Serbia to the foreign representative or another person

designated by the court.

In case the motion is approved and the foreign proceedings are

recognized as main proceedings, the following effects take place: 

(a)     proceedings concerning the debtor’s assets, rights,

obligations or liabilities are stayed; 

(b)    execution against the debtor’s assets is stayed; 

(c)    the right to transfer, encumber or otherwise dispose of any

assets of the debtor is suspended.

Upon recognition of foreign proceedings, whether as main or as

non-main proceedings, where necessary to protect the assets of

the debtor or the interests of the creditors, the court may, at the

request of the foreign representative, grant any appropriate relief,

such as: staying the proceedings concerning the debtor’s assets,

rights, obligations or liabilities; staying execution against the

debtor’s assets; suspending the right to transfer, encumber or

otherwise dispose of any assets of the debtor; presentation of

evidence through examination of witness or in other way, or the

delivery of information concerning the debtor’s assets, affairs,

rights, obligations or liabilities; entrusting the administration or

realization of all or part of the debtor’s assets located in Serbia to

the foreign representative or another person designated by the
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court; extending relief granted while the decision on the motion

for recognition of foreign proceedings was pending. The Serbian

court may refuse to recognize foreign proceedings on public policy

grounds. 

9.2  Applicable Legislation or Case Law 
The law governing insolvency proceedings and its effects is the law

of the country in which the proceedings were commenced. In case

of recognition of foreign insolvency proceedings, the laws of the

Republic of Serbia shall apply to separation and secured assets

located in the territory of the Republic of Serbia. The law governing

labour contracts shall apply to the effects of insolvency

proceedings on labour contracts.

9.3  Cooperation in Concurrent Proceedings
In case of concurrent insolvency proceedings, Serbian court and

insolvency administrator may directly address the foreign court

and foreign administrator (and not via diplomatic channels).

Cooperation measures include: exchange of information that are

deemed appropriate; coordination of managing and control of

debtor assets and business, coordination of concurrent procedures

against the debtor, etc. 

In the event that a request for recognition of foreign proceedings

is submitted after the Petition is filed in Serbia, any relief granted

must be consistent with the regulations applicable to and the

needs of preliminary insolvency and insolvency proceedings in

Serbia. Moreover, the effects of recognizing the foreign proceeding

as main proceedings shall not come into force.

In case of coordination of more than one foreign proceeding, the

following rules apply:

(i)     any relief granted in Serbia to a representative of foreign

secondary proceedings after recognition of foreign main

proceedings must be consistent with such foreign main

proceeding;

(ii)    if foreign main proceedings are recognized after recognition,

or after the filing of an application for recognition, of foreign

secondary proceeding, any relief shall be reviewed by the

court ex officio and shall be modified or terminated if

inconsistent with the foreign main proceeding;

(iii)    if, after recognition of foreign secondary proceeding, another

foreign secondary proceeding is recognized, the court shall

grant, modify or terminate relief for the purpose of facilitating

coordination of the proceedings.

9.4  International Treaties, Model Laws or EU
Legislation
The provisions of the Insolvency Act on international insolvency

are based on the Model Law on Cross-Border Insolvency,

developed and adopted by the United Nations Commission on

International Trade Law (UNCITRAL), and the Council regulation

(EC) No. 1346/2000 of 29 May 2000 on insolvency proceedings.

9.5  Special Procedures for Foreign Creditors in Local
Insolvency Proceedings
Foreign creditor may submit a petition for the opening of local

insolvency proceedings under the same conditions as local

creditors.

Creditors may register their claims in the original currency of the

claim, however, such claim is converted into its dinar counter value

according to the official National Bank of Serbia`s middle rate on

the date of the opening the insolvency proceedings. There is no

protection against the fluctuation of the foreign exchange rate for

the given currency to the detriment of the creditor.

Please note that any creditor may be referred to litigation before

a Serbian court for declaratory relief on the validity of its claim. In

that case, a foreign plaintiff may be required to deposit security

for costs of litigation (cautio judicatum solvi) unless there is a

bilateral treaty between Serbia and the creditor’s country

dispensing with such requirement or the plaintiff’s country de facto

does not impose such requirement on Serbian plaintiffs.
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SLOVENIA

1.     INSOLVENCY

1.1    Definition of Insolvency
(a)     Insolvency

Insolvency is a situation which occurs when a debtor (a natural

person or legal business entity or a consumer):

•        within a longer period of time, is not able to settle all of its

liabilities which were due within such period of time

(“Continuous Illiquidity”); or

•        is within a longer period of time not able to satisfy its liabilities

when they are due (“Long-term Payment Inability”).

In order to simplify proving or disproving insolvency, the Insolvency

Act provides for:

•        situations representing rebuttable presumptions for

Continuous Illiquidity and Long-term Payment Inability;

should the interested party prove different than what is a

rebuttable presumption then the debtor shall not be

considered insolvent; 

•        a situation representing a non-rebuttable presumption for

Continuous Illiquidity, in which case the interested party may

not prove otherwise; and

•        situations representing rebuttable presumptions that debtor

is no longer considered insolvent (such situation is possible in

cases of finality of the court’s resolution on the confirmation

of compulsory settlement proceedings or simplified

compulsory settlement proceedings). 

(b)     Insolvency proceedings

Insolvency proceedings according to the Insolvency Act are

bankruptcy proceedings, compulsory settlement proceedings and

simplified compulsory settlement proceedings. Additionally, the

Insolvency Act provides also certain rules for pre-insolvency situations

(i.e. out-of-court financial restructuring and a newly implemented

precautionary financial restructuring court proceedings).

1.2   Legal Framework
Insolvency is mainly regulated by the Insolvency Act as a framework

legislation. Certain aspects of insolvency may also be subject to

legislation in other areas of law, such as civil, corporate, labour,

register, public procurement, tax, state aid, criminal and other

relevant areas of law (“Insolvency legislation”).

The Insolvency legislation framework is made from the:

•        Financial Operations, Insolvency Proceedings and Compulsory

Dissolution Act (Official Gazette of the Republic of Slovenia

No. 13/14 as amended; hereinafter referred to as the

“Insolvency Act”); and

•        Insolvency Act implementing rules.

When reading The Southeast Europe Restructuring & Insolvency

Handbook 2016, it should be noted that the government is

preparing an amendment of the Insolvency Act in particular with

respect to restructuring of small companies and supplementation

of the personal bankruptcy proceedings. The amendments could

be adopted by the Slovenian National Assembly in the beginning

of the year 2016.

The Insolvency Act also implements or relates to the following EU

secondary legislation:

•        Council regulation (EC) No. 1346/2000 of 29 May 2000 on

insolvency proceedings;

•        Directive 2001/17/EC of the European Parliament and of the

Council of 19 March 2001 on the reorganisation and winding-

up of insurance undertakings;

•        Directive 2001/24/EC of the European Parliament and of the

Council of 4 April 2001 on the reorganisation and winding up

of credit institutions; and

•        Directive 2002/47/ES of the European Parliament and of the

Council of 6 June 2001 on financial collateral arrangements.

The Insolvency Act is also linked to or is explicitly referenced in the

following legislation:

•        Code of Obligations (Official Gazette of the Republic of

Slovenia No. 97/07 as amended);

•        Inheritance Act (Official Gazette of SRS No. 15/76 as

amended);

•        Companies Act (Official Gazette of the Republic of Slovenia

No. 65/09 as amended);
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•        Enforcement and Securing of Civil Claims Act (Official Gazette

of the Republic of Slovenia No. 3/07 as amended);

•        Book Entry Securities Act (Official Gazette of the Republic of

Slovenia No. 2/07 as amended);

•        Court Register of Legal Entities Act (Official Gazette of the

Republic of Slovenia No. 54/07 as amended);

•        Land Register Act (Official Gazette of the Republic of Slovenia

No. 58/03);

•        Act Governing the Rescue and Restructuring Aid for Companies

in Difficulty (Official Gazette of the Republic of Slovenia No.

44/07 as amended);

•        Financial Collateral Act (Official Gazette of the Republic of

Slovenia No. 67/11 as amended);

•        Financial Instruments Market Act (Official Gazette of the

Republic of Slovenia No. 108/10 as amended);

•        Book Entry Securities Act (Official Gazette of the Republic of

Slovenia No. 75/15 as amended);

•        Payment Services and Systems Act (Official Gazette of the

Republic of Slovenia No. 58/09 as amended);

•        Employment Relationship Act (Official Gazette of the Republic

of Slovenia No. 21/03 as amended);

•        Worker Participation in Management Act (Official Gazette of

the Republic of Slovenia No. 42/07 as amended);

•        Public Guarantee, Maintenance and Disability Fund of the

Republic of Slovenia Act (Official Gazette of the Republic of

Slovenia No. 78/06 as amended);

•        Criminal Code (Official Gazette of the Republic of Slovenia No.

50/12 as amended).

The Insolvency Act does not apply in case of the insolvency of banks,

insurance companies, brokerage companies, fund management

companies and other financial institutions which are (primarily)

regulated by industry specific legislation. For example, the insolvency

of banks is regulated by the Banking Act (Official Gazette of the

Republic of Slovenia No. 99/10 as amended) and Insolvency Act if

not otherwise provided by the Banking Act.

1.3   Main Actors
The main subjects in bankruptcy proceedings and compulsory

settlement proceedings are debtor, creditors (either individually

or, in certain cases, acting also through creditors’ committee),

court appointed administrators and competent court. In simplified

compulsory settlement proceedings, court appointed

administrator and creditors’ committee are not subjects to the

proceedings. In compulsory settlement proceedings for medium

and large size companies the creditors’ committee may appoint a

creditors’ proxy.

Debtor:A debtor may be a natural person or a legal business entity,

independent entrepreneur, public and private institute, cooperative,

and public fund.

Creditor:A creditor is a holder of a claim or a right by which it may

demand performance (i.e., a tribute, service, omission or admission)

from the debtor. With respect to the nature of claim or a right,

creditors may be considered ordinary creditors, creditors with the

right to a separate settlement, creditors with an exclusion right,

creditors with priority claims or creditors with subordinated claims.

Creditors’ committee: Creditors’ committee is a body of creditors

(represented by creditors with highest values of outstanding

unsecured claims) acting on behalf of all creditors being subject to

the insolvency proceedings consisting of creditors carrying out the

required procedural acts as put forth in the Insolvency Act. In general,

there is only a creditors’ committee of ordinary creditors, but, in

certain cases, there might be also a creditors’ committee of secured

creditors.

Creditors’ proxy:A creditors’ proxy may be appointed by creditors’

committee in the compulsory settlement proceedings for medium

and large size companies with the purpose of monitoring debtor’s

business and financial restructuring.

 

Court: Local competency of the district courts which are the courts

competent for carrying out insolvency proceedings is determined by

the location of the debtor’s registered seat if a debtor is a legal entity

or an independent entrepreneur. Whereas if the debtor is a natural

person (i.e. an individual), competency of the district courts is

determined by his or her permanent or temporary residence or by

residence of payer of his or her salary (or other income) or by location

of any of his or her assets.

Administrator: In the insolvency proceedings a court appoints an

administrator who is a body of the proceedings that executes

competencies and tasks provided by the Insolvency Act with the

purpose of protection and enforcement of creditors’ interests. Under

the conditions and in accordance with the procedures provided by

the Insolvency Act a court appointed administrator may be dismissed

and a new administrator appointed, among others, also by debtor’s

creditors upon the motion of the creditors’ committee.
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2.      INSOLVENCY PROCEEDINGS

2.1    Main Types
Procedures governed by the Insolvency Act include:

•        Financial Restructuring:

a)      out-of-court financial restructuring (the Insolvency Act does

not govern this as a specific procedure, but contains several

provisions relating to the occurrence of an insolvency of the

debtor which regulate financial business operations and

financial restructuring);

b)      precautionary financial restructuring court proceedings;

•        Insolvency Proceedings: 

c)      Bankruptcy Proceedings:

>       bankruptcy proceedings against a legal person;

-        bankruptcy proceedings against a legal entity;

-        bankruptcy proceedings of newly found assets;

>       bankruptcy proceedings against a natural person;

-        bankruptcy proceedings;

-        remission of liabilities of a debtor in bankruptcy;

>       bankruptcy proceedings against a legacy;

d)      Compulsory Settlement Proceedings:

•        regular compulsory settlement proceedings, a basic type (for

any size company) and/or a special type (for medium and

large size companies);

•        simplified compulsory settlement proceedings.

2.2  Grounds for Entering each Proceeding
(a)    Financial Restructuring

The Insolvency Act sets forth also the responsibilities of the debtor’s

management board and supervisory board (if existing) regarding

financial-business operations, as well as their obligations with

respect to risk management, management of liquidity risks, and

monitoring and ensuring of capital adequacy.

The Insolvency Act sets forth also the responsibilities of the debtor’s

management board and supervisory board (if existing) in case of

debtor’s insolvency, in particular, responsibilities to perform

financial restructuring. The debtor is deemed to be (and cannot be

proven otherwise) insolvent as of the time when the debtor’s

management could have established insolvency (i.e. Continuous

Illiquidity and/or Long-term Payment Inability) if they would act

diligently (i.e. a professional diligence of financial-business

profession and diligence according to the profession of managing

a company).

(b)    Precautionary Financial Restructuring Court Proceedings 

Precautionary financial restructuring court proceedings may be

initiated by a debtor who is not yet considered insolvent, but is likely

to become insolvent within a period of one year (i.e. “threatened”

insolvency). It shall be deemed that aforementioned circumstance

exists if there is consent of debtor`s creditors who hold “financial

claims” (i.e. claims arising from loans, bank guarantees and

performance bonds, leasings, derivatives, etc.) against a debtor in

the amount, which exceeds 30 per cent of the aggregate amount

of all financial claims against a debtor. A debtor may initiate

precautionary financial restructuring, if it is (i) a medium or a large

size company, (ii) a corporation and (iii) may be subject to

compulsory settlement proceedings. 

The purpose of precautionary financial restructuring is to allow a

debtor, on the basis of an agreement on financial restructuring

concluded with “financial” creditors, to undertake appropriate

measures of restructuring of its financial liabilities as well as other

appropriate financial restructuring measures with the purpose of

enabling a debtor to remove causes for which it could become

insolvent. These measures may include a reduction of interest rates,

delay of the maturity periods and similar. 

(c)     Bankruptcy Proceedings

If out-of-court financial restructuring or compulsory settlement

proceedings of the company is not carried out successfully or in

case the management establishes that out-of-court financial

restructuring or compulsory settlement proceedings could not

solve the debtor’s insolvency, then the debtor’s management is

obliged to file a motion for bankruptcy proceedings. Other

persons/entities determined by Insolvency Act (also creditors) may

also file a motion for bankruptcy proceedings. In certain cases, also

the court is obliged to initiate the bankruptcy proceedings. Unless

provided otherwise, rules relating to bankruptcy proceedings

against a legal entity also apply to bankruptcy proceedings against

natural persons and legacies.

(i)      Bankruptcy Proceedings against a Legal Entity

Bankruptcy Proceedings

The purpose of bankruptcy proceedings is to ensure that all

creditors who are in an equal position with respect to the debtor

are paid proportionally and at the same time. In bankruptcy

proceedings, the assets of the debtor are to be liquidated in order

to pay the creditors’ claims and to cover the costs of the bankruptcy

proceedings and the debtor (i.e. legal entity) is to be terminated.
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Bankruptcy Proceedings over Newly Found Assets

If any assets of the debtor are found after the completion of

bankruptcy proceedings, the creditors who were entitled to carry

out procedural acts in the prior completed bankruptcy proceedings

or the debtor’s shareholder(s) may request initiation of bankruptcy

proceedings against such newly found assets. If creditors’ claims

were not tested in prior bankruptcy proceedings, such act shall be

performed in the new bankruptcy proceedings against the newly

found assets. Under certain condition such proceedings may be

initiated also in case that a debtor is deleted from court/business

register without liquidation.

(ii)     Bankruptcy Proceedings against Natural Person

Bankruptcy Proceedings

Unless otherwise provided by the Insolvency Act, the rules

applicable for bankruptcy proceedings against legal entities shall,

mutatis mutandis, also apply to bankruptcy proceedings against

natural persons.

Remission of Liabilities of a Debtor in Bankruptcy

In the course of the bankruptcy proceedings against a natural

person, the debtor may file a motion for remission of his/hers

liabilities incurred prior to the initiation of bankruptcy proceedings.

Liabilities are remitted in the part which is not paid in bankruptcy

proceedings.

(iii)    Bankruptcy Proceedings against Legacy

The purpose of bankruptcy proceedings against the legacy is to

ensure that all creditors who are in an equal position with respect

to the deceased are paid proportionally and at the same time.

Unless otherwise provided by the Insolvency Act (due to the nature

of legacy), rules applicable to bankruptcy proceedings against a

natural person and/or legal entity shall also be applicable to

bankruptcy proceedings involving legacy. The role of the debtor is

in general replaced by the deceased person’s heir(s) or by Republic

of Slovenia. The Insolvency Act also provides rules regarding to the

specifics of bankruptcy proceedings involving a legacy.

(d)    Compulsory Settlement Proceedings

Provided that the legal conditions described below are fulfilled, the

debtor may financially restructure also by carrying out the

compulsory settlement proceedings, being proceedings conducted

by the court. The most important legal conditions, which the debtor

has to fulfil for initiation of compulsory settlement proceedings are

(i) that the debtor has to prove that it is insolvent and that (ii) the

creditors would receive more favourable conditions for repayment

of their claims in a compulsory settlement proceedings than in

bankruptcy proceedings (considering also payment priority rules in

bankruptcy proceedings). Furthermore, in compulsory settlement

proceedings the debtor shall continue with business activities of

debtor`s undertaking or profitable part thereof, but the current

debtor`s shareholders may retain only such a share of equity which

is equal to the amount of assets, which they would receive if

bankruptcy proceedings were initiated against the debtor.

A regular compulsory settlement proceedings may, according to new

amendments of the Insolvency Act, be divided also on a “basic”

compulsory settlement proceedings and “special” compulsory

settlement proceedings for medium and large size companies.

Additionally, the Insolvency Act explicitly provides also a simplified

compulsory settlement proceedings. A debtor may initiate “special”

and simplified compulsory settlement proceedings, depending on

the size of a debtor. A micro and small size companies or

entrepreneurs may initiate also simplified compulsory settlement

proceedings, whereas medium and large companies may initiate also

a “special” compulsory settlement proceedings for a medium and

large companies. The size of company is determined by average

number of employees, net sales revenues and value of assets, as

provided on the cut-off date of the yearly balance sheet. Certain rules

applicable for regular compulsory settlement proceedings apply also

for a simplified compulsory settlement, whereas applicability of other

rules is excluded due to the simplification of the proceedings.  

2.3  Formalities to Enter Each Proceeding
(a)    Financial Restructuring

Financial restructuring is an out-of-court process and is

implemented by the debtor’s management, if the analysis

contained in the financial restructuring report proves, with a

probability, that financial restructuring measures shall result in

debtor’s continuous liquidity and long-term ability to satisfy

liabilities. If success of financial restructuring is not probable or is

unsuccessful, then the management may and shall file for

compulsory settlement proceedings. If also these are not likely to

result in debtor’s continuous liquidity and long-term ability to

satisfy liabilities, debtor’s management shall file a motion for

bankruptcy proceedings.

Financial restructuring represents part of the responsibilities of the

debtor’s management upon the occurrence of insolvency. Namely,

upon the occurrence of insolvency the following shall occur:
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•        the debtor shall be prohibited to make payments from its

accounts and prohibited to assume any new obligations

except for those which are essential for the continuing

operation of the company;

•        the debtor’s management and other bodies shall refrain

from any action causing unequal treatment of creditors

taking into account various classes of creditors;

•        the debtor’s management must adopt financial restructuring

plan (in case the debtor has supervisory board the

management shall present the financial restructuring plan

also to the supervisory board); and

•        do one of the following:

-        financially restructure; or

-        file a motion for a compulsory settlement proceedings; or

-        file for bankruptcy proceedings.

(b)    Precautionary Financial Restructuring

In order to initiate the precautionary financial restructuring

proceedings, the debtor shall present, inter alia, (i) circumstance

of “threatened” insolvency, (ii) the list of all creditors of financial

claims (audited, without reservations), (iii) notarized consents of

debtor’s creditors, who hold financial claims exceeding 30 per cent

of the aggregate amount of all financial claims against the debtor

(in certain cases this threshold is set at 75 per cent) and (iv)

advance payment of costs. If creditors holding 30 per cent of the

financial claims oppose the precautionary financial restructuring,

the proceeding will be stopped. In order to initiate the

precautionary financial restructuring proceedings no procedural

barrier shall exist (e.g. initiated bankruptcy proceedings).

A precautionary financial restructuring proceedings is carried out

on the basis of an agreement concluded between a debtor and

its financial creditors (who are listed in the basic list of debtor’s

financial claims which shall be provided by the debtor), by which

a plan on financial restructuring is agreed. A precautionary

financial restructuring proceedings may under certain conditions

be terminated (e.g. upon the motion of debtor`s creditors, who

hold financial claims exceeding 30 per cent of the aggregate

amount of all financial claims against the debtor). The Insolvency

Act provides separate rules with respect to (i) certain claims of

the Republic of Slovenia, municipalities, and public sector and to

(ii) certain claims guaranteed for by the Republic of Slovenia. 

(c)     Bankruptcy Proceedings

Bankruptcy proceedings may be initiated against a) a legal entity,

b) a natural person or c) a deceased person’s legacy.

(i)      Bankruptcy Proceedings against a Legal Person

Bankruptcy Motion

A motion for the initiation of bankruptcy proceedings may be

lodged by the debtor, the debtor’s personally liable

shareholder(s), a creditor, or the Public Guarantee and

Maintenance Fund of the Republic of Slovenia (the “Bankruptcy

Motion”). Where so provided by law, the bankruptcy proceedings

shall be initiated ex officio by the competent court.

Insolvency is assumed (unless proven otherwise) if a Bankruptcy

Motion is filed by a debtor or a debtor’s personally liable

shareholder(s). If a Bankruptcy Motion is not filed by the debtor,

the debtor may file an opposition to the Bankruptcy Motion. In

such case the court shall decide on the Bankruptcy Motion and

if the Bankruptcy Motion is grounded, the competent court shall

then issue a resolution on the initiation of bankruptcy

proceedings against the debtor, which shall be officially published

on the website of the relevant state authority (i.e., Agency of the

Republic of Slovenia for Public Legal Records and Related

Services; hereinafter: AJPES). At the same time, the creditors

shall be publicly notified with respect to the initiation of the

bankruptcy proceedings against the debtor and notified about

the time period in which their claims must be reported to the

bankruptcy estate.

Request to Suspend the Decision on the Bankruptcy Motion

If the debtor proves that it could eliminate its insolvency, the

debtor may request from the court a suspension of its decision

regarding the Bankruptcy Motion and the initiation of bankruptcy

proceedings. If such request is grounded and all other legal

conditions have been fulfilled, the court may issue a resolution

by which the decision on initiation of the bankruptcy proceedings

is suspended for two months. The debtor must by the end of the

two month period, either: a) file Compulsory Settlement Motion;

or prove that b) the debtor successfully perform financial

restructuring as described under Section 2.3 (c)(i) and it is no

longer insolvent. If the debtor does not complete one of the two

options as described, the court shall issue its decision on the

initiation of bankruptcy proceedings.

Bankruptcy Proceedings of Newly Found Assets

Please see above under Section 2.3 (c)(i).

(ii)    Bankruptcy Proceedings against Natural Person
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Bankruptcy Proceedings

Unless otherwise provided by the Insolvency Act, the rules

applicable for bankruptcy proceedings against legal entities shall,

mutatis mutandis, also apply to bankruptcy proceedings against

natural persons.

A motion for the initiation of bankruptcy proceedings against a

natural person may be lodged by a debtor or a creditor. As a

consequence of the initiation of bankruptcy proceedings against a

natural person as a debtor, the debtor’s contractual capacity is

limited (i.e., he or she is not able to conclude contracts or perform

other legal operations or acts, any of which include the partial or

complete disposal of his/her bankruptcy estate assets) and, in

certain cases, also subject to prior Court’s consent (i.e., raising a

loan or credit or giving a guarantee, opening a new transaction

account or any other cash account, renunciation of inheritance or

other property rights).

If the debtor is an independent entrepreneur or private undertaker,

he shall, by initiation of bankruptcy proceedings, lose the status of

independent entrepreneur or private undertaker. However, the

court may, if all conditions are fulfilled, allow the debtor in

bankruptcy to continue performing his or her business activity.

Remission of Liabilities of a Debtor in Bankruptcy

If all conditions are fulfilled, the court may upon the debtor’s

motion for remission of liabilities issue a resolution and notice to

creditors regarding the initiation of the remission of liabilities

proceedings which is a separate proceedings within the bankruptcy

proceedings. 

The court shall determine a trial period which shall not be shorter

than two years and not longer than five years following the

initiation of bankruptcy proceedings against the natural person.

During such trial period, the debtor shall, under the administrator’s

supervision, fulfil certain statutory and/or court imposed

obligations. After expiry of such trial period and given that no

opposition was filed - or, if an opposition was filed, but was rejected

or refused - the court shall issue a resolution by which the debtor

is remitted of his or hers obligations occurred prior to the initiation

of the bankruptcy proceedings.

(iii)    Bankruptcy Proceedings against Legacy

Please see above under Section 2.2 (c)(iii).

(d)    Compulsory Settlement Proceedings

Regular Compulsory Settlement Proceedings

A motion for initiation of the compulsory settlement proceedings

may be lodged by the debtor or the debtor’s personally liable

shareholder(s). Provided that all statutory conditions are fulfilled,

by filing the motion for initiation of the compulsory settlement

proceedings the debtor offers to the creditors of ordinary claims to

agree to reduce their ordinary claims and/or to extend the due dates

for payment of their ordinary claims. Within a compulsory

settlement a debtor shall offer to all its creditors equal share of

repayment of their ordinary claims as well as the same deadlines

and interest rate for their repayment. Since the recent amendment

of the Insolvency Act, a debtor may offer to its creditors a

repayment of their claims in a proportion below 50 per cent and

within a period, which exceeds four years.

The debtor, the creditors’ committee as well as under certain

conditions also by majority of the secured creditors may further

propose to the creditors an option to convert their claims into

debtor’s share capital by way of an in-kind contribution based on

the increase in the share capital of the debtor (as an alternative to

reduction of the claims and prolongation of repayment periods).

Such alternative offers may be made also to creditors who are

holders of secured or subordinated claims. In certain cases a debtor

is not only entitled, but also obliged to provide its creditors with an

offer to convert their claims into debtor’s equity.

Moreover, if the debtor is a corporation, the debtor or under certain

conditions also the creditors’ committee may, as an alternative,

adopt a resolution on increase of share capital with new cash

contributions. If initiation of compulsory settlement is granted by

the court, the court then issues a resolution and notice on the

initiation of compulsory settlement proceedings against the debtor

and publishes it on the internet website of competent agency

(AJPES).

Simplified Compulsory Settlement Proceedings

A debtor may, besides regular compulsory settlement proceedings,

file a motion also for a simplified compulsory settlement if the

debtor is according to the Slovenian Companies Act considered a

micro- or small-enterprise, or if the debtor is independent

entrepreneur satisfies the criteria of a micro- or small-enterprise.

In simplified compulsory settlement proceedings the debtor (even

if it is a corporation) cannot offer to the creditors an alternative
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option to convert their claims into debtor’s share capital by way of

an in- kind contribution based on the increase in the share capital

of the debtor.

Compulsory Settlement Proceedings for Medium and Large Size

Companies

Compulsory settlement proceedings for medium and large size

companies may be initiated over a debtor, which is a corporation

and either a medium or a large size company.

The procedure can be initiated by (i) the debtor, (ii) debtor’s

personally liable shareholders or (iii) creditors, which hold more

than 20 per cent of the total amount of financial claims against the

debtor(based on the debtor’s last public annual report). 

A debtor’s motion for a compulsory settlement proceedings may

be limited to restructuring of only financial claims against the

debtor (e.g., reduction and suspension of payment date) and, hence,

excluding all other ordinary claims from restructuring. In this case,

creditors holding more than 50 per cent of the total amount of

financial claims against the debtor must support such debtor’s

motion for limited compulsory settlement proceedings.

In addition, debtor’s motion for compulsory settlement proceedings

may include also a proposal of restructuring of secured claims

against the debtor. In such case, the restructuring of secured claims

is limited only to suspension of payment date, and/or reduction of

interest rate and/or pooling of collateral. 

The most recent amendment to the Insolvency Act introduces an

option where the debtor may propose also restructuring by way of

a “spin-off” of part of the debtor’s assets or business into a newly

established company (or companies), whereby the remainder of

the “old company” is liquidated or goes into a bankruptcy

proceedings. Under the conditions of the Insolvency Act, the plan

of such restructuring with a “spin-off” may, in general, include

transfer of only those assets of the old company which are

mandatorily needed for performing undertakings of the new

company and transfer of only those liabilities which are secured by

the assets of the old company which are to be transferred to a new

company.

2.4  Ending the Formal Proceeding
(a)     Financial Restructuring

Financial restructuring is, as an informal out-of-court process,

completed when it results in debtor’s continuous liquidity and long-

term ability to satisfy liabilities. If out-of-court financial

restructuring of the company (or court financial restructuring

through a compulsory settlement proceedings) are not carried out

or in case the management establishes that financial restructuring

or (a court financial restructuring through a compulsory settlement

proceedings) could not solve the debtor’s insolvency, then the

debtor’s management is obliged to file a motion for bankruptcy

proceedings.

(b)     Precautionary Financial Restructuring

Precautionary financial restructuring is completed if the agreement

on financial restructuring is duly executed and confirmed by the

competent court.

The agreement on financial restructuring must be concluded

between a debtor and financial creditors who hold at least 75 per

cent of the amount of aggregate amount of the financial claims

against a debtor (as provided in the basic list of finance claims). If

agreement shall have legal effect also on financial claims of debtor’s

secured creditors, it must be concluded between the debtor and

secured financial creditors which hold at least 75 per cent of the

aggregate amount of the secured financial claims against a debtor.

Other conditions (among others the agreement must be reviewed

by an auditor any notarized), as provided by the Insolvency Act, also

apply. 

If an agreement is conditional upon any other matter (e.g. consent

of certain ordinary creditors for restructuring of their non-financial

claims, or increase of share capital by way of conversion claims into

equity), the agreement shall have legal effects on once these

conditions are satisfied (e.g. consent of these certain ordinary

creditors, increase of share capital by way of conversion of claims

into equity).

When the agreement on financial restructuring is duly executed

and other conditions satisfied, the debtor shall in due time ask the

court for the confirmation of the agreement on financial

restructuring. Should the court consider that all the formal

requirements are met, it may confirm the agreement on financial

restructuring. The legal effects of a confirmed agreement on

financial restructuring shall affect all creditors who are party to the

agreement on financial restructuring as well as those who are

included in the respective basic list of ordinary and/or secured

financial claims.
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In certain cases provided by the Insolvency Act, a court must or may

also terminate a precautionary financial restructuring.

(c)     Bankruptcy Proceedings

(i)      Bankruptcy Proceedings against a Legal Entity

Bankruptcy Proceedings

Upon initiation of bankruptcy proceedings, an administrator shall

be appointed by the competent court. 

Afterwards, the members of the debtor`s management shall

provide to the administrator (i) access to the premises where the

debtor in bankruptcy carries out his operations or keeps his things,

(ii) deliver keys and any other equipment necessary for access to

and the security of such premises, and (iii) deliver any other assets

in their possession, or the equipment and documents necessary for

the take-over of such assets. Furthermore, the administrator shall

replace the debtor’s management and have the right to perform

business operations, and shall be obliged to prepare an opening

report and opening accounts for the competent court.

The opening report has to contain, among other, a description of

the debtor’s bankruptcy estate, a proposal for the plan of conduct

of bankruptcy proceedings and an estimation of costs. After

publication of the initiation of the bankruptcy proceedings, a debtor

may conclude only those contracts or carry out only those business

operations or such other acts, which are necessary for the

management and liquidation of the bankruptcy estate.

With consent of the court, the debtor may also complete individual

urgent business operations, which commenced prior to the

initiation of bankruptcy proceedings and in the event that

completion of these operations: a) are necessary to prevent a

reduction of the bankruptcy estate, b) provided that this does not

cause a delay in the liquidation of the bankruptcy estate, or c) is

not in breach of the principle of limiting risks.

Additionally, in certain cases the debtor may also with the consent

of the court resume production or carrying out of other business

operations in relation to its business activities within the bankruptcy

proceedings.

Management and Realisation of the Bankruptcy Estate

The administrator shall immediately pursue with the plan of

conduct contained within his or her opening report and commence

with the liquidation and management of debtor's bankruptcy

estate, as set forth in the Insolvency Act.

Liquidation of the bankruptcy estate is made by selling the debtor’s

assets, collecting the debtor's claims, and conducting any other legal

transaction in order to liquidate the debtor's property rights.

Management of the bankruptcy estate is made by leasing the

debtor’s assets, investing the debtor’s cash assets, or concluding a

court or an out-of-court settlement or similar legal business.

Methods of sale of the assets comprising the bankruptcy estate are:

public auction with lowering the opening price or public action with

raising the minimum bid, binding call for tenders, and non-binding

call for tenders. Details of each sale (e.g., minimum bid or opening

price, etc.) are determined by the competent court upon the

administrator’s proposal. Only in certain exceptional cases (i.e. sale

of assets has not been successful), may the assets be sold in direct

negotiation with the buyer.

The administrator may conclude a court or out-of-court settlement

or similar legal business subject of which may be claims on the basis

of management’s and supervisory board’s liability, claw-back actions,

and reported claims being contested.

Distribution of the  Estate

Payments and other fulfilments at the expense of the bankruptcy

estate may be made by the administrator only after obtaining

competent court’s prior approval.

The task of the administrator is to take care that the common- and

special distribution estate are distributed among the creditors, that

the bankruptcy proceedings costs are paid, and that the final

distribution to the creditors is made.

Only the claims, which have been duly and timely reported in the

bankruptcy proceedings and were acknowledged by the

administrator, or contested by administrator, but confirmed by the

court, are taken into account when distributing the debtor’s

bankruptcy estate.

If a creditor does not report a claim, which has to be lodged within

the deadline prescribed, its claim ceases to exist and therefore a

court shall reject it. Likewise, if a creditor misses the time limit for

declaring the right to separate settlement (e.g. mortgage), the right

to separate settlement shall cease. Some secured claims may be

enforced out-of-court in accordance with the general rules that

apply to such right to separate settlement and a creditor with such

a right shall not be obliged to declare such right and a claim secured
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by such right; it is, nevertheless, advisable to do declare such claims

and rights. Some specific claims are considered to be automatically

reported in bankruptcy proceedings (e.g., claims of the employees

after the bankruptcy, certain taxes and other duties).

Distribution of common distribution estate: payment priority rules

provide that creditors with priority claims are paid first (according

to their priority), creditors with ordinary claims are paid second, and

creditors with subordinated claims are paid last. Creditors with

secured claims are paid separately (according to their priority).

If the distribution estate is sufficient for the full repayment of claims

of the preceding payment priority order, then the claims belonging

to the lower payment priority group shall also be paid. If the

distribution estate is insufficient and cannot fully repay the claims

of the preceding priority order, then all claims of such priority order

shall be paid in the proportion calculated as a ratio between the

available amount of distribution estate and the total amount of all

claims of such priority order (which should be considered at

distribution).

Distribution of special distribution estate: if the assets which belong

to an individual special distribution estate are subject of more than

one separate right, separate claims shall be paid by priority order,

i.e., following priority of rights to separate settlement (or

proportionally, if they have the same priority).

A separate claim of a later priority order shall be paid from the part

of the special distribution estate that remains after the total amount

of the separate claim of the preceding priority order is paid in full. If,

afterwards, any assets remain, such assets shall be transferred into

the common distribution estate. If the special distribution estate is

insufficient to cover the entire amount of the separate claims, the

unsecured part of such claims shall be considered as an ordinary

claim and shall be considered in the distribution of the common

estate.

Final distribution is the distribution that is carried out when all the

bankruptcy estate is realised (i.e., debtor`s assets are sold and all the

debtor`s claims are collected). The Insolvency Act provides the steps

for how to proceed in the event that the distribution estate is

sufficient to cover all unsecured claims (e.g., payment to the

shareholders of the debtor in bankruptcy in proportion to their

shares) and in the event that assets cannot be liquidated, or such

liquidation would cause disproportionate costs.

Conclusion of Bankruptcy Proceedings

Following final distribution to creditors, the final report shall be

issued by the administrator. Subject to the opinion of the creditors'

committee (if it exist), the court shall then issue a resolution by

which bankruptcy proceedings shall be completed and the debtor

shall be ex officio deleted from the competent court register.

Conclusion of Bankruptcy Proceedings without Distribution to

Creditors

If the value of the bankruptcy estate is insignificant or it is

insufficient to cover even the bankruptcy proceedings costs, the

court shall, by resolution (issued on basis of an administrator's

motion and subject to the opinion of the creditors’ committee),

complete the bankruptcy proceedings without distribution to

creditors.

Opposition to such resolution may be filed by a creditor (whose

claims are recognized or who successfully demonstrates probability

of its disputed claims) for the reasons set forth in the Insolvency

Act (e.g., if the value of assets is underestimated, etc.).

Bankruptcy Proceedings of Newly Found Assets

Please see above under Section 2.2 (c)(i).

(ii)     Bankruptcy Proceedings against Natural Person

Unless otherwise provided by the Insolvency Act, the rules

applicable for bankruptcy proceedings against legal entities shall,

mutatis mutandis, also apply to bankruptcy proceedings against

natural persons.

In general, if a creditor does not report its claim in the bankruptcy

proceedings against a natural person, such claim shall remain valid

also after the bankruptcy proceedings and may be enforced later

on, unless additional proceedings of remission of debtor’s liabilities

is successfully completed.

As a result of the completed proceedings of a remission of the

debtor’s liabilities, all creditors’ claims against the debtor occurring

up to the initiation of bankruptcy proceedings against a natural

person shall terminate in the remaining part – which was not paid

in the bankruptcy proceedings – and irrespective of whether or not

such claims have been declared in the bankruptcy proceedings. The

Insolvency Act provides that certain type of creditor’s claims,

occurring up to the initiation of bankruptcy proceedings, are

excluded from remission of debtor’s liabilities and do not terminate
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(e.g. claims for compensation of benefits obtained from the criminal

offence). Furthermore, after the finality of such resolution is

achieved, only those assets of the debtor which belong to the

bankruptcy estate that were obtained before the finality of

resolution on remission may be liquidated, and only such liquidated

assets may be distributed to the creditors. Any debtor assets

obtained after the finality of such resolution shall no longer belong

to the bankruptcy estate of a natural person in bankruptcy.

Pursuant to the Insolvency Act, any affected creditor may file an

opposition to the resolution on remission and thereby challenge

such resolution and request that it be annulled.

(iii)    Bankruptcy Proceedings against Legacy

Please see above under Section 2.2 (c)(iii).

(d)    Compulsory settlement proceedings

Regular Compulsory Settlement Proceedings

A compulsory settlement proceeding shall be adopted if weighted

votes equal to at least 6/10 of the sum of all weighted votes, voted

for its adoption. Results of the vote must be acknowledged by

court’s resolution (at which time other conditions are also

checked). If the court shall (by resolution) decide that compulsory

settlement proceedings is adopted, the court shall then decide on

legal consequences of a confirmed compulsory settlement.

Each creditor with a voting right has a vote equal to the

proportion between a) the weighted amount of its claim and b)

the sum of the weighted amount of all claims of creditors with a

voting right. Claims are weighted as provided by Insolvency Act

(e.g. secured creditor’s claim has a bigger weight than that of an

ordinary creditor). The Insolvency Act provides, which creditors

may not and which creditors may vote for adoption of

compulsory settlement proceedings whereas the latter are: a)

creditors, who reported ordinary claims and such claims were

recognized by administrator; b) creditors, whose ordinary claims

were contested by the administrator but were found plausibly

demonstrated by the court; as well as c) creditors who

successfully converted their secured claims into debtor’s share

capital; d) the Insolvency Act does not explicitly provide voting

rights for creditors holding secured claims, unless they conclude

an agreement by which the due date of payment of their claims

is suspended. However, secured creditors are given the right to

vote for adoption of compulsory settlement to the extent their

claims are not covered by the security. That amount of the

secured claim, which exceeds the value of the collateral given as

a security for such claim, is considered as unsecured claim and is

relevant only with respect to the calculation of votes in

compulsory settlement proceedings.

If the vote cast required for adoption of the compulsory settlement

proceeding has not been reached, the court shall (by resolution)

terminate the compulsory settlement proceedings and shall ex

officio initiate bankruptcy proceedings. If a compulsory settlement

is adopted it has legal effect for all creditors holding ordinary claims

against the debtor originating from the time prior to the initiation

of compulsory settlement proceedings.

Adopted compulsory settlement has no legal effect against

creditor’s claims converted into the debtor’s share capital; creditors’

secured, priority and exclusion claims; creditors’ claims against

guarantors, joint and several debtors of a debtor and persons liable

to recourse. However, if a creditor of a secured claim fails to achieve

full settlement of its claim, the conditions of the adopted

compulsory settlement shall apply also for the unsettled part of

such claim.

During the course of compulsory settlement proceedings (meaning

after adoption of compulsory settlement), the debtor shall issue

reports, which are reviewed by the administrator and, in addition,

the administrator shall supervise the debtor’s business operations

and shall ensure fulfilment of debtor’s obligations as set forth in the

Insolvency Act.

In spite of finality of resolution by which the court confirmed the

adopted compulsory settlement, any creditor affected by the

confirmed compulsory settlement proceedings may file a lawsuit

for cancellation of the confirmed compulsory settlement

proceedings in full (or in part), if the debtor could have paid the

original amount (or at least a higher proportion than the reduced

one) of their claims.

Simplified Compulsory Settlement Proceedings

Differently than in regular compulsory settlement proceedings,

debtor in simplified compulsory settlement proceedings directly

negotiates with creditors on the adoption of the compulsory

settlement. Moreover, creditors do not declare their claims as well

as their claims are not tested. And only those creditors - who are

listed in the debtor’s (updated) list of claims (which the debtor shall

provide one month after initiation of simplified compulsory

settlement proceedings) – have voting rights and are affected. Each
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creditor with a voting right has a vote equal to the proportion

between a) the amount of its claim and b) the sum of the amount

of all claims listed in the debtor’s updated list of claims report on

financial position and business operations.

Creditors give vote for adoption by a written statement or by

concluding an agreement with the debtor in a form of notarial deed.

A simplified compulsory settlement proceeding is adopted if votes

equal to at least 6/10 of the amount of all claims listed in the

debtor’s updated list of claims, voted for its adoption, and also the

majority of creditors listed in the debtor’s updated list of claims,

voted for adoption. Voting must be checked by a notary public

which issues a minutes on voting in the simplified compulsory

settlement.

After fulfilling all the conditions provided for adoption of a

simplified compulsory settlement, the debtor must duly and timely

file a motion for a confirmation of a simplified compulsory

settlement proceeding. It must be confirmed by a court’s resolution

(at which time other conditions are also checked). As regards to the

claims listed on debtor’s updated list of claims, an adopted

simplified compulsory settlement has equal legal effects as a

regular compulsory settlement.

Compulsory Settlement Proceedings for Medium and Large Size

Companies

For the confirmation of the compulsory settlement, both classes

of creditors (those holding secured and those holding unsecured

claims against a debtor), shall give their consent to restructuring.

For unsecured claims the confirmation threshold is 6/10 and for

secured claims 75 per cent (in case pooling of collateral is

proposed, the required majority of secured creditors is 85 per

cent).

If compulsory settlement proceedings for medium and large size

companies was limited to restructuring of financial claims, and

conditions for confirmation of a compulsory settlement

proceedings are fulfilled, than a court must confirm and determine

the terms of a compulsory settlement proceedings (among others

the rate by which the financial claims are reduced, new payment

deadlines, interest rate after the initiation of a compulsory

settlement proceedings and until the payment date, etc.) and

establish that a compulsory settlement proceedings shall not have

legal effects against business claims. Moreover, if a compulsory

settlement proceedings (besides restructuring of business and/or

financial claims) also includes restructuring of secured financial

claims, and conditions for confirmation of a compulsory

settlement proceedings are fulfilled, then a court shall determine

the terms of a compulsory settlement proceedings for business

and/or financial claims as well as the terms for secured claims.

In case the settlement affects also the secured claims, specific rules

are introduced by the Insolvency Act on treatment of these claims

(according to the estimated value of the collateral); the part of the

claim that is considered covered by the value of the collateral and,

hence, is considered a secured claim, whereas the excess is

considered as an unsecured claim (note that different measures

and legal consequences for both classes may apply).

Specific rules and legal consequences are provided for cases, where

restructuring with pooling of collateral and/or restructuring by

“spin-off” is adopted. 

3.    RIGHTS OF CREDITORS

3.1   Claw-back Actions
The principle of equal treatment of creditors, i.e., the principle that

all creditors, who are in an equal position with each other as

towards the insolvent debtor must be treated equally, applies not

only upon initiation of an insolvency proceeding, but also from the

time when the debtor is deemed to become insolvent. In light of

this rule, the claw back actions with regard to actions with legal

effect performed by the insolvent debtor are regulated in the

Insolvency Act.

Prior to the initiation of the bankruptcy proceeding, a creditor may

individually challenge the debtor’s actions pursuant to the general

rules of the Slovenian Code of Obligations. Once the bankruptcy

proceeding has been initiated, however, a creditor may challenge

the debtor’s legal actions only under the bankruptcy law and on

behalf of all creditors.

If the creditor has, prior to the initiation of bankruptcy proceedings,

brought an action to enforce his claims by challenging the debtor’s

legal actions under the general rules of the Slovenian Code of

Obligations, the continuation of such claims and enforcement

thereof upon the initiation of bankruptcy proceedings shall be

possible only on behalf of the bankruptcy estate, and such change

in the litigation shall not require the consent of the defendant.
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Any legal action of the debtor (including debtor’s omissions of a

legal action which resulted in the loss of a property right or the

incurring of a pecuniary obligation by the debtor) carried out within

12 months prior to filing a motion for the bankruptcy proceeding

can, as a general rule, be challenged, if certain (as mentioned below)

objective and subjective conditions are cumulatively fulfilled. Under

the same objective and subjective conditions, the debtor’s legal

action – by which other person received debtor’s assets without

being obliged to provide its consideration or is obliged to provide a

consideration of an insignificant value – may be challenged if carried

out within 36 months prior to the filing a motion for the bankruptcy

of the bankruptcy proceeding.

Objective conditions:

Consequences of such action are either:

(i)      a decrease in the net value of the assets of the debtor, which

results in a payment to creditors that is lower than the

amount they would have received, if the action had not been

carried out; or

(ii)     a person to the benefit of whom the act was executed,

acquired more favourable payment conditions for his claim

against the debtor.

Subjective condition:

The person to the benefit of whom the act was executed, at the

time when such act was executed, was aware of, or should have

been aware of, the fact that the debtor was insolvent. The

Insolvency Act provides for certain presumptions regarding the

existence of objective and subjective conditions necessary for the

challenging of debtor’s legal actions, and certain exceptions from

the abovementioned rules (in particular exempting legal actions

carried out by the debtor in bankruptcy during compulsory

settlement proceedings and/or payments of the claims in amounts,

time limits and with interests determined in the confirmed

compulsory settlement, etc.). The Insolvency Act provides for a

general deadline of six months period commencing from the date

of publication of the notice of initiation of bankruptcy proceedings

within which an action challenging the debtor’s legal actions can

be filed unless the Insolvency Act for in specific situations provides

otherwise.

3.2  Claiming Debts
Bankruptcy

As a general rule, in bankruptcy proceedings creditors have to report

all their claims against the debtor, which arose before the initiation

of the bankruptcy proceedings within three months following the

publication of the notice of initiation of such proceedings. In

addition, certain claims which arose after the initiation of

bankruptcy proceedings must also be reported. In such cases

shorter deadlines may be prescribed.

Certain claims are considered to have priority and are not required

to be reported in bankruptcy proceedings (such claims shall be

considered reported as of the day of their occurrence). Such claims

are, among others:

(i)      salaries and wages for employees whose work is no longer

necessary due to the initiation of bankruptcy proceedings,

which arise between the initiation of the bankruptcy

proceedings and the expiration of the notice period;

(ii)     compensation to employees, whose employment contract

was terminated by the administrator, since their work became

unnecessary due to the initiation of bankruptcy proceedings

or during the proceedings; and

(iii)    taxes and contributions which the payer shall charge or pay

at the same time as salaries and wages, as well as

compensations for termination of employment.

If a creditor does not report a claim which has to be lodged within

the deadline prescribed, his or her or its claim in relation to the

debtor ceases to exist. A court shall reject any claim that is reported

after the expiration of the applicable deadline unless explicitly

allowed by the Insolvency Act.

If a claim is secured by the right to separate settlement, such right

must also be reported in the bankruptcy proceeding within the

deadline for reporting the secured claim. If a creditor fails to declare

his or her or its right to separate settlement within the prescribed

deadline, the right to separate settlement ceases.

Under certain conditions a claim secured by a mortgage does not

have to be reported. Moreover, creditors` claims, which have

already been reported in a prior compulsory settlement proceeding,

are deemed to be declared also in the subsequent bankruptcy

proceedings.

Compulsory Settlement Proceedings

In compulsory settlement proceedings, the purpose of reporting

claims is more or less to ensure the creditors’ voting rights in the

proceeding. In compulsory settlement proceedings, if the creditor

does not report his or her or its claim, such claim does not cease to

exist, however, the creditor would lose the right to vote in such
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proceeding. In order to ensure that his or her or its voting rights in

a compulsory settlement proceeding would not be affected, a

creditor must report his or her or its claim against the insolvent

debtor within one month following the publication of the notice of

initiation of such proceedings.

As a general rule, a confirmed compulsory settlement shall have

an effect upon all ordinary and subordinate claims of creditors

against the debtor incurred prior to the initiation of the compulsory

settlement proceeding, regardless of whether or not a creditor

reported such claim in the compulsory settlement proceeding.

Claims affected by the confirmed compulsory settlement are

usually not granted in whole, but rather are granted under specific

terms (i.e., amount and due dates determined in the resolution on

confirmation of the compulsory settlement). 

The Insolvency Act provides also that a confirmed (regular)

compulsory settlement does not affect secured claims, priority

claims and exclusionary claims (however, certain exception might

apply in compulsory settlement proceedings for medium and large

size companies; please see other parts of this report).

Compulsory settlement proceedings for medium and large size

companies 

In certain cases a confirmed compulsory settlement proceedings

for medium and large size companies may affect also secured

claims. Such legal effects on secured claims may occur in cases of

restructuring of secured claims against debtor, wherein such

restructuring of secured claims is limited only to suspension of

payment date or reduction of interest rate and pooling of

collateral. Additionally, a confirmed compulsory settlement for

medium and large size companies may affect secured claims also

in case of restructuring by spin-off. 

In certain cases of a compulsory settlement proceedings for

medium and large size companies the following claims are deemed

to be reported in due course: (i) ordinary claims, (ii) subordinary

claims and (iii) secured claims, if and in the amounts they are listed

in the debtor’s report on financial position and operation (which is

attached to the proposal for the initiation of the settlement

proceedings). 

If compulsory settlement proceedings for medium and large size

companies is limited to restructuring of only financial claims

(wherein a restructuring of secured claims is limited only to

suspension of payment date or reduction of interest rate and

pooling of collateral), thus excluding business claims, such

compulsory settlement proceedings shall not have legal effects

against business claims.

3.3  Rights of Secured and Unsecured Creditors
Bankruptcy

(i)      Secured Creditors’ Rights:

The secured claim and the right to a separate settlement securing

such claim have to be reported in the bankruptcy proceeding within

the prescribed deadlines. If that secured claim is confirmed by the

court, then it shall receive a separate and priority payment from

the assets which are the subject of the right to separate settlement

(special distribution estate). Any part of the creditor’s claim with

the right to separate settlement that exceeds the value of the assets

which are the subject of the right to separate settlement, shall be

treated as an unsecured claim. 

With respect to the execution proceedings, a right to separate

settlement ceases exist if the claim has been secured in an

execution procedure prior to the submission of the motion for

initiation of a bankruptcy proceeding.

(ii)     Unsecured Creditors’ Rights

The claim of an unsecured creditor shall be included in the

distribution of the common distribution estate, provided that the

creditor reported his or her or its claim within the prescribed

deadlines in the bankruptcy proceeding and the claim was not

disputed, but confirmed in the resolution of the competent court.

The proceeds of the common bankruptcy estate shall be distributed

among unsecured creditors proportionally (after repayment of the

costs of the bankruptcy and of claims with priority).

Compulsory Settlement Proceeding

(i)      Secured Creditors’ Rights

As a general rule, the compulsory settlement proceeding does not

affect claims secured with a right to separate settlement (i.e., the

creditor is in general entitled to enforce the whole claim against a

debtor).

(ii)     Unsecured Creditors’ Rights

Regardless of whether or not a claim that occurred prior to the

initiation of the compulsory settlement proceeding was reported

by the creditor in the compulsory settlement proceeding, the

confirmed compulsory settlement affects all ordinary and

subordinate claims. Although the creditor, who has not reported
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his claim, had no right to vote in the compulsory settlement

proceeding, he or she or it is entitled to enforce his or her or its

ordinary or subordinate claim only in the amount and within

deadlines determined in the confirmed compulsory settlement.

Other Proceedings

For details on legal effects of each type of proceedings, please see

sections above. 

3.4  Ranking of Claims
Bankruptcy proceeding

In bankruptcy proceedings, secured creditors shall receive a separate

payment from the proceeds of sales of the encumbered assets which

are the subject of the right to separate settlement (special

distribution estate). In case that there are more secured creditors on

the same encumbered assets, they shall receive payment according

to their priority of rights to separate settlement. Unsecured claims,

on the other hand, are paid from the common distribution estate in

an equal amount proportional to the extent of the common

distribution estate.

Distribution of the secured claims and costs related to management

of such assets and cost of distribution of special distribution estate

are paid from the special distribution estate. If secured claims are

(after payment of related costs) repaid from the special distribution

estate in whole then any assets that are left shall be transferred to

the common distribution estate.

The common distribution estate is (after payment of costs of

bankruptcy) distributed in accordance with the following order of

claims:

(i)      Priority claims;

(ii)     Ordinary claims;

(iii)    Subordinated claims.

A lower ranking claim shall not be paid until the higher ranking

claims have been paid in full. If the distribution estate is not sufficient

for full repayment of claims falling within the scope of an individual

ranking, all claims of such ranking shall be paid proportionally.

Ordinary claims which arise from the contracts or other legal

transactions, which have occurred within the period from the

initiation of the prior compulsory settlement and until the initiation

of the subsequent bankruptcy proceedings, have ultra-priority and

are repaid from a common distribution estate before the repayment

of any other priority claims.

Compulsory settlement proceeding

The Insolvency Act provides that the (regular) compulsory

settlement proceedings shall not affect creditors with priority

claims, exclusionary claims and secured claims. Such creditors are

entitled to enforce their claims entirely.

General provisions with regard to ranking of claims 

(i)      Priority claims

Priority claims are the following unsecured claims:

1.       unpaid salaries and wages for the last three months prior to

the submission of the motion for initiation of insolvency

proceedings;

2.      unpaid compensation for accidents related to work performed

for the debtor, and occupational diseases;

3.      unpaid compensation for termination of employment prior

to the submission of the motion for initiation of bankruptcy

proceedings to which the employee is entitled pursuant to the

relevant labour legislation;

4.      unpaid salaries and wages for employees whose work is no

longer necessary due to the initiation of bankruptcy

proceedings for the period from the initiation of bankruptcy

proceedings until the expiration of the notice period;

5.      unpaid compensation to employees whose employment is

terminated by the administrator, since their work became

unnecessary due to the initiation of bankruptcy proceedings

or during the proceedings;

6.      taxes and contributions which the debtor shall charge or pay

at the same time as the payments referred to in bullet items

1, 3, 4 and 5 above; and

7.       compensation for unused holiday leave for the current

calendar year.

Priority claims in bankruptcy proceedings are also unsecured claims

for the payment of taxes and contributions which the debtor has

to charge and pay pursuant to regulations, and which occurred in

the last year prior to the initiation of bankruptcy proceedings.

Additionally, Act Governing the Rescue and Restructuring Aid for

Companies in Difficulty provides also additional status of a priority

claim to additional unsecured claims arising from credits and

guarantees granted from the state budget of the Republic of

Slovenia.

(ii)     Subordinated Claims

Subordinated claims are unsecured claims, which according to the

legal relationship between the debtor and creditor, are paid in the
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event of a debtor’s insolvency after other unsecured claims towards

the creditor (e.g. claims deriving from shareholders’ loans, etc.). 

(iii)    Ordinary Claims

Ordinary claims are unsecured claims that are neither priority

claims nor subordinated claims.

3.5   Debt Set-off – Before and After Bankruptcy
Offsetting of Claims following the Submission of the Motion for

the Initiation of Bankruptcy Proceedings

If, upon the initiation of bankruptcy proceedings, there is a claim of

an individual creditor against the debtor in bankruptcy and also a

counterclaim of the debtor in bankruptcy against such creditor,

such claims shall be, upon the initiation of bankruptcy proceedings,

considered offset against each other. This rule is applicable also with

respect to non-monetary claims and claims which are not yet due

at the time of the initiation of bankruptcy proceedings.

The creditor does not have to report a claim - which terminates as

a result of the offsetting - in a bankruptcy proceeding. However,

the creditor has to inform the administrator of the set-off within

three months following the publication of the notice of the

initiation of bankruptcy proceedings. If the creditor does not inform

the administrator of the offset, he is responsible to the debtor in

bankruptcy for any costs and other damages incurred due to the

creditor's omission. Special rules apply for the off-set of conditional

and mutual claims as well as claims deriving from terminated

mutually unfulfilled agreements.

A claim of a creditor against a debtor in bankruptcy which occurred

prior to the submission of the motion for the initiation of

bankruptcy proceedings must not be offset against a counterclaim

of the debtor in bankruptcy against such creditor which occurred

after the initiation of bankruptcy proceedings. Moreover, a claim

of creditor which occurred prior to the bankruptcy proceedings but

was transferred to him or her or it upon the initiation of insolvency

proceedings may not be offset against a counterclaim of the debtor

which occurred prior to the initiation of bankruptcy proceedings.

Specific rules apply to netting and qualified financial agreements. 

Offsetting Claims following the Initiation of Compulsory

Settlement Proceedings.

If there is a claim of an individual creditor against the insolvent

debtor and also a counterclaim of an insolvent debtor against such

creditor, such claims are, upon the initiation of compulsory

settlement proceedings, considered offset against each other. This

rule is applicable also with respect to non-monetary claims and

claims which are not yet due for payment on the day of the

initiation of compulsory settlement proceedings. Should the

compulsory settlement proceeding be terminated and should the

bankruptcy proceeding not be initiated at that time, the material

consequences mentioned above would be irrelevant. Specific rules

apply to netting and qualified financial agreements. 

3.6  Interest
One of the consequences of initiation of bankruptcy proceedings

is that the rate of contractual interest, as well as the rate of default

interest, is converted to an interest rate prescribed by Slovenian

law, and, as of initiation of bankruptcy proceedings, only interest

with such converted interest rate shall accrue. As an exception to

this rule, if at the time of initiation of bankruptcy proceedings the

relevant claim is not mature yet, such interest shall accrue only as

of the (contractually agreed) maturity. 

One of the consequences of a final and confirmed (regular)

compulsory settlement is that creditors of ordinary and subordinate

claims are not entitled to claim interests at an interest rate higher

than the interests provided by the terms of the confirmed

compulsory settlement proceedings. In certain cases the

compulsory settlement proceedings for medium and large size

companies may affects also interests of secured claims (e.g.

lowering of interests rates accruing principals).

3.7   Other Mechanisms to Secure or Recover Unpaid
Debts
The competent court may instruct the clients of the insolvency

proceedings and administrator to participate in a mandatory

mediation in case of a dispute or a conflict of interest.If the

Insolvency Act provides that a person may file a lawsuit then parties

of the insolvency proceedings and administrator may alternatively

agree for a voluntary mediation and settlement before filing the

lawsuit. Please also see Section 8 below.

4.    LIABILITY

4.1   Director Liabilities for Trading Distressed
Company
Under general rules on corporate governance, members of
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management are jointly and severally liable to the company for

damages arising as a consequence of a violation of their duties,

unless they demonstrate that they fulfilled their duties fairly and

conscientiously. The members of management, however, do not

have to reimburse the company for damages if the act that caused

damages to the company was based on a lawful resolution passed

by the shareholders at the shareholders’ meeting.

Furthermore, a more strict form of liability of members of

management is provided for in the Insolvency Act: they are jointly

and severally liable for any damages arising as a result of violations

of their obligations in relation to the financial operation of the

company. They are free from such liability, if they can prove that

they acted in accordance with the standards of professional due

diligence as required by the corporate finance and corporate

governance profession.

Moreover, the management may be held liable to creditors for any

damages incurred to the creditors for their failure to achieve full

payment during bankruptcy proceeding if the company has been

adjudicated bankrupt and if, prior to the initiation of bankruptcy

proceeding, the management failed to comply with certain

obligations set out in the Insolvency Act. Individual members of

management are liable to creditors for damages up to twice the

total amount of all their remunerations in the year in which the act

triggering the liability was carried out or omitted; however, for

members of the management, this amount shall not be less than:

(i)      EUR 150,000 for a large company;

(ii)     EUR 50,000 for a medium-sized company; and

(iii)    EUR 20,000 for a small-sized company or other legal entity.

The principle of limitation of liability for damages does not apply if

the member(s) of management acted or omitted to act

intentionally or with gross negligence. Also, a monetary fine

between EUR 2,000 and EUR 10,000 may be imposed upon the

person who, at the time when the company became insolvent,

acted as the member of management in breach of the Insolvency

Act (e.g. if the management did not prepare the report on measures

of financial restructuring on time or did not respect the prohibition

of making payments/ assuming new obligations after the

occurrence of insolvency of the company).

Under Slovenian criminal laws certain act by which damage is

caused to the creditors might be considered also a criminal offence

(please see Section 4.3. “Criminal Liabilities” below).

4.2  Liabilities for an Insolvent Company's Debts
The Slovenian Companies Act covers various types of legal entities.

Legal entities can be organised in one of the following forms:

(a)     partnerships: an unlimited company, a limited partnership; the

shareholders of personal companies are, in addition to the

company, personally liable for the debts of the company with

all of their own assets;

(b)     corporations: a limited liability company, a public limited

         company, a limited partnership with share capital or a

European public limited company; the shareholders of

companies with share capital are not liable for the obligations

of the company, the company itself is liable for its debts with

its own assets. 

Notwithstanding that the shareholders of corporations are not

personally liable for the debts of the company, this does not apply

in the following cases (“lifting the corporate veil”):

(i)      if they used the company as a legal entity in order to attain

an aim which is prohibited to them as individuals;

(ii)     if they used the company as a legal entity which resulted in

damage to their creditors; or

(iii)    if, in violation of the law, they used the assets of the company

as their own personal assets; or

(iv)    if, for their own benefit or for the benefit of some other person,

they reduced the assets of the company when they knew or

should have known that the company would not be capable

of meeting its liabilities to third persons.

The Insolvency Act contains special rules with regard to claims

against personally liable shareholders arising during a bankruptcy

proceeding. According to the general rules applicable to

partnerships, each creditor whose claim has not been fulfilled by

the company may file a claim for payment of the respective

obligation against the personally liable shareholders. Due to the

principle of equal treatment of creditors in bankruptcy proceeding,

following the initiation of the bankruptcy proceeding, the right of

creditors to file a claim against personally liable shareholders ceases

to exist. After initiation of the bankruptcy, such claim may only be

filed by the administrator against the debtor and on behalf of all

creditors, i.e., on behalf of the bankruptcy estate. Such claim may

be filed in the amount of all claims that exceed and cannot be paid

from the assets of the debtor.

If any creditor has, prior to the initiation of bankruptcy proceedings,

brought an action to enforce his claims against personally liable

SI



181SEE LEGAL GROUP RESTRUCTURING & INSOLVENCY HANDBOOK 2016

shareholders, enforcement of such claims upon the initiation of

bankruptcy proceedings shall be possible only for the benefit of the

bankruptcy estate. Such change in the complaint shall not require

the consent of the defendant. In addition, after the initiation of the

bankruptcy proceeding, the execution of a judgment, issued prior to

the initiation of the bankruptcy proceeding with which a creditor's

claim was granted, is only possible for the benefit of the bankruptcy

estate. 

If a claim of a creditor terminates due to the fact that the creditor

has not lodged his or her or its claim in the bankruptcy proceeding

within the prescribed deadlines, such claim shall cease also in

relation to personally liable shareholders.

4.3  Criminal Liabilities
The Slovenian Criminal Code provides for several criminal offences

that fall within the scope of criminal offences against the economy.

The following are two criminal offences which provide for criminal

liability that are particularly relevant in cases of insolvency:

(a)    False Bankruptcy

In general, whoever, with the intention of not paying what he is

obliged to pay, apparently or actually worsens his own or a third

person's financial circumstances, thus causing bankruptcy, or satisfies

the conditions for the deletion of a company ex officio without

liquidation, shall be sentenced to imprisonment for not less than six

months and not more than five years. In general, whoever is aware

that he himself or any other debtor is not capable of paying his debts,

but nonetheless decreases the value of his property or the property

of the company which he manages or obviously violates his

responsibilities in managing the business and financial activity, and

thereby causes continuous illiquidity and over-indebtedness, which

result in bankruptcy or fulfilment of conditions for the deletion of a

company ex officiowithout liquidation and large material damages

to creditors, shall be sentenced to imprisonment for not more than

five years. If the offences mentioned above result in significant

material damages, the perpetrator shall be sentenced to

imprisonment for not less than one and not more than eight years.

(b)    Defrauding Creditors

In general, whoever, while engaging in economic activities, is aware

that he himself or a third party debtor has become insolvent and

who then intentionally places a certain creditor in a preferential

position, thereby causing large material damages to other creditors,

shall be sentenced to imprisonment for not more than five years.

In general, whoever, knowing that he or a third party debtor has

become insolvent, and with the intention of defrauding or causing

damage to creditors with any defrauding act, causes large material

damages to creditors, shall be sentenced to imprisonment for not

more than five years.

5.    EFFECTS OF INSOLVENCY ON INSOLVENT

5.1    Acceleration of Maturity of Insolvent’s Debts
Neither bankruptcy nor compulsory settlement proceedings

trigger automatic acceleration by law. Under Slovenian law, a

contractual provision on initiation of insolvency proceedings

representing an event of default might not be enforceable. 

Bankruptcy Proceedings

In order to ensure that all creditors are paid equally, the Insolvency

Act provides that if (at the time when conditions for payment of

claims from the general and special distribution estate are met)

certain claims are not due for payment yet, the debtor is entitled to

execute early payment of such claims (regardless of any rules which

would apply if the bankruptcy proceeding has not been initiated). In

such a case, the relevant interest for the period from the early

payment day until the day of maturity of such claim may be

deducted from the amount of the claim.

Compulsory Settlement Proceedings

The purpose of the compulsory settlement proceeding is to

postpone the maturity of debtor’s debts, not to make them come

to maturity earlier. Therefore, there is no provision relating to

compulsory settlement proceedings regarding the acceleration of a

debtor’s debts. 

5.2  Effects of the Procedures on Assets of the
Insolvent
Bankruptcy

In the event that a bankruptcy proceeding is initiated, any

pending orders for payment made by the debtor relating to the

implementation of a legal transaction - which was initiated prior

to the initiation of bankruptcy proceedings - are no longer valid,

unless otherwise provided by law.

After initiation of bankruptcy proceedings, the paying entity shall

not execute any payment to the debit of the insolvent debtor's

transaction account on the basis of a resolution on execution or
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resolution on forcible collection, even if the paying entity has not

received a resolution on the interruption of the enforcement

procedure (unless such payment can no longer be cancelled upon

the receipt of the resolution).

Compulsory Settlement Proceeding

At all times between the initiation of compulsory settlement

proceedings and until the end of the proceeding, the paying entity

who keeps the insolvent debtor's transaction accounts may execute

a payment order to the debit of such account only upon the consent

of the administrator, unless he is not aware of the initiation of

compulsory settlement proceedings when executing such payment

transaction. The administrator shall give his or hers consent only if

payment is necessary for the performance of regular operations

associated with the performance of the debtor’s activity or to the

settlement of his or hers liabilities from such operations. 

After the initiation of compulsory settlement proceedings, the

paying entity shall not execute any payment to the debit of the

insolvent debtor's transaction account on the basis of a resolution

on execution or resolution on forcible collection, even if the paying

entity has not received a resolution on the interruption of the

enforcement procedure (unless such payment can no longer be

cancelled upon the receipt of the resolution).

5.3   Outgrowth of the Legal Proceedings
(i)      Effect of the Bankruptcy proceedings on Execution and

Security Procedures

Save for certain statutory exemptions, after bankruptcy proceeding

has been initiated, an order for execution or security against the

insolvent debtor can no longer be issued. Following the initiation

of a bankruptcy proceeding, the ongoing execution and security

procedures are discontinued. When the execution or security

procedure has already been pending, the Insolvency Act provides

different implications of the bankruptcy proceedings, depending on

the stage of the procedure execution or security procedure (i.e., if

a creditor has acquired a secured claim in the enforcement

proceedings before the initiation of the bankruptcy proceedings

and/or also assets encumbered with such secured claim have been

sold before the initiation of the bankruptcy proceedings, bankruptcy

shall not affect the enforcement). The court proceedings on

securing a claim with preliminary injunction and temporary

injunction are, with initiation of bankruptcy proceedings,

terminated and all actions performed by court within such

proceedings are invalidated.

(ii)     Effect of the Compulsory settlement proceedings on

Execution and Security Procedures

Save for certain statutory exemptions, after compulsory

settlement proceeding has been initiated, an order for execution

or security against the insolvent debtor can no longer be issued. 

Following the initiation of compulsory settlement proceedings,

pending execution and security procedures are discontinued. If

the compulsory settlement is confirmed, the amount of the

claim which can be realized in such execution or security

procedure depends on the conditions set forth in the confirmed

compulsory settlement. The court proceedings on securing a

claim with preliminary injunction and temporary injunction are

with an initiation of a compulsory settlement proceedings

terminated and all actions performed by court within such

proceedings are invalidated.

(iii)   Effect of the Bankruptcy Proceedings on Civil Court

Procedures

Where a creditor has initiated a civil action for the enforcement

of a claim against the debtor prior to the initiation of a

bankruptcy proceeding, such civil court procedure shall be stayed

as of the date of initiation of the bankruptcy proceeding. The

reason for the interruption of the civil procedure as a result of

the initiation of the bankruptcy proceedings terminates upon

publication of the decision regarding the validity and recognition

of claims. Following such resolution the following two options

are possible:

•        If the claim of a creditor who has initiated a civil action for

the enforcement of his claim prior to the initiation of the

bankruptcy proceeding is recognized in the bankruptcy

proceeding, such recognition shall have the same effect as

a final judgment in court and, therefore, the creditor’s legal

interest in pursuing the civil court procedure for such claim

shall cease and the civil court shall dismiss the claim;

•        If the claim of a creditor, which is not based on an

enforceable document and for enforcement of which a civil

procedure was filed prior to the initiation of the bankruptcy

proceeding, is contested, the creditor is obliged to continue

the civil court procedure within a deadline of one month

following the publication of the resolution on testing

claims (in certain cases also the amendment of the action

has to be made). If the civil court procedure is not continued

and the action is not amended appropriately within the

deadline, the contested claim ceases to exist.
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(iv)    Effect of the Compulsory Settlement Proceedings on Civil

Court Procedures

The initiation of a compulsory settlement proceeding does not have

an effect of holding of civil court procedures. However, if the

compulsory settlement is confirmed, the civil court can only grant

the claim within the limits set forth in the confirmed compulsory

settlement.

5.4  Circumstances for Continuing Business
Bankruptcy Proceedings

Upon initiation of the bankruptcy proceedings:

(i)      only contracts and other operations that are necessary for

the management and realization of the bankruptcy estate

may be carried out, subject to court’s approval;

(ii)     urgent operations which the debtor in bankruptcy started to

carry out prior to the initiation of bankruptcy proceedings

may be completed, subject to court’s approval;

(iii)    a debtor in bankruptcy may resume production or the

carrying out of other operations in relation to his or her or its

business, subject to court’s approval. The debtor may resume

his or her or its business activity, if creditors’ committee

consents to it, if the continuation of the operations could

result in more favourable conditions for the sale of assets of

the debtor which are used in such operations as well as if the

principle of limiting risks is thus not breached.

Compulsory Settlement Proceedings

After the initiation of compulsory settlement proceedings, the

debtor’s business operations shall be limited only to the

performance of regular business activities, and to the settlement

of liabilities arising from such operations. 

Additionally, if consent from the court is obtained, the debtor may:

(i)      sell the assets it does not need in its operations, if the sale of

such assets is included in the financial restructuring plan as a

financial restructuring measure;

(ii)     raise loans and credits, but only up to the maximum amount

of liquid assets necessary for financing the regular operations

associated with the performance of his or her or its activity,

the settlement of his or her or its liabilities arising from such

operations, and for covering the costs of compulsory

settlement proceedings.

Following the initiation of the compulsory settlement proceedings,

the debtor shall not:

•        dispose of his or her or its assets, except to the extent

necessary for the performance of normal business activities

and for the settlement of liabilities arising from such

operations;

•        take out loans or credits;

•        give guarantees or sureties for a bill of exchange; or

•        perform operations or other acts which result in the unequal

treatment of creditors or which prevent carrying out of

financial restructuring.

If the abovementioned obligations are not followed by the debtor,

any creditor may file an objection based on the non-existence of

conditions necessary for the compulsory settlement proceeding.

If the court finds that the debtor has failed to adhere to the

aforementioned obligations, the court may close the compulsory

settlement proceeding and issue a resolution for the initiation of

bankruptcy proceedings.

5.5   Authority to Supervise or Carry On
General Rules for Insolvency Proceeding

(i)     Administrator

The administrator’s functions and tasks in insolvency proceedings,

as stipulated by law, are aimed at protecting and realizing the

interests of creditors. In insolvency proceedings the administrator's

general obligations are to:

•        prepare regular reports every three months and, upon the

request of the court or the creditors’ committee, submit a

written report on a certain requested matter; 

•        prepare lists of tested claims.

An administrator has additional tasks that depend on the type of

the insolvency proceedings i.e. bankruptcy and compulsory

settlement proceedings. The presiding judge may give instructions

to the administrator regarding the work for which he or she is

responsible. The administrator is liable to creditors for any

damages incurred as a result of a violation of his obligations in an

amount up to five times the amount of remuneration to which he

is entitled from such proceeding, but not less than EUR 5,000.

(ii)    Creditors’ Committee

The creditors’ committee is a body of creditors which carries out

certain stipulated procedural acts on behalf of all creditors who

are subject to insolvency proceedings.

The creditors’ committee is formed in:

•        compulsory settlement proceedings (obligatory);

•        bankruptcy proceedings, if so demanded by creditors

 .
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The main functions of the creditors’ committee are:

•        to issue opinions or give consent or discontents when so

provided by the law;

•        to review the administrator’s reports and the reports of the

debtor in compulsory settlement proceedings; and

•        other competencies provided by the law.

The creditors’ committee may also review debtor's accounting and

business books as well as other business documentation which was

received by bankruptcy administrator. It may review also the

administrator’s documentation which an administrator shall in

accordance with Insolvency Act have. The Insolvency Act provides

that certain persons or entities may not be members of creditors’

committee (e.g. debtor’s related entity).

(iii)   Creditor(s)

Creditor may file an objection to the court if such creditor believes

that administrator, other creditor or creditors’ committee has

breach his/her/its right for equal treatment of creditors, as well as

such creditor may suggest to the court how the administrator

should proceed. If the court establishes that the objections is

grounded the court shall adopt all measures to prevent unequal

treatment of such creditor.

(iv)    Creditors’ Proxy

In compulsory settlement proceeding for medium and large size

companies the creditors’ committee, under the conditions of the

Insolvency Act, may appoint a creditors’ proxy, with purpose of

monitoring debtor’s business and financial restructuring as well as

request from the debtor’s management information and

documentation which is needed to adopt a decision on

compulsory settlement.

Bankruptcy Proceeding

(i)     Administrator

With the initiation of bankruptcy proceedings, the administrator

acquires the power to represent the debtor in bankruptcy and to

conduct the operations of the debtor’s business and, therefore, the

powers of the representatives of the debtor (i.e. managers,

procurators and other persons authorized to represent the debtor)

to conduct their operations, cease to exist. Thereafter, the

administrator holds the position of statutory representative of the

debtor in bankruptcy. 

In bankruptcy proceedings, the administrator conducts the

operations of the insolvent debtor according to the needs of the

proceedings and also represents the debtor:

•        in procedural and other legal actions in relation to testing

claims, separate settlement rights and exclusion rights;

•        in procedural and other actions that challenge the legal

actions of the insolvent debtor;

•        in legal transactions and other actions regarding the

realization of the bankruptcy estate;

•        in actions regarding the realization of the debtor’s right to

dispose of a claim and other rights acquired by an insolvent

debtor as a legal consequence of the initiation of bankruptcy

proceedings; and

•        in any other legal transaction which the insolvent debtor may

carry out pursuant to the Insolvency Act.

Additional obligations of the administrator in a bankruptcy

proceeding are:

•        to take over the debtor’s premises, assets and business;

•        to enforce claims and challenge the debtor’s legal actions;

•        to sell off and manage the bankruptcy estate;

•        to distribute the distribution estate.

(ii)    Creditors’ Committee

A creditors’ committee is only appointed in a bankruptcy

proceeding, if so required by the creditors. Such creditors’

committee is elected by the creditors in accordance with the rules

provided by Insolvency Act. Following the election of committee

members, the court then issues a resolution regarding such result.

Compulsory Settlement Proceedings

Regular Compulsory Settlement Proceedings

(i)     Administrator

In compulsory settlement proceedings the role of administrator is

to supervise the debtor’s business. Additionally, administrator shall

draft opinions on the reports of the debtor.

(ii)     Creditors’ Committee

Election of a creditors’ committee is obligatory in compulsory

settlement proceedings, where the creditors’ committee is

appointed by the court’s resolution on initiation of the compulsory

settlement proceedings.

Simplified Compulsory Settlement Proceedings

In simplified compulsory settlement proceedings court appointed

administrator and creditors’ committee are not subjects to the

proceedings.
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Compulsory Settlement Proceeding for Medium and Large Size

Companies

(i)     Administrator

In compulsory settlement proceeding for medium and large size

companies a court may, under the conditions of the Insolvency

Act, designate the administrator itself (and such is not

automatically appointed from a list of administrators).

(ii)     Creditors’ Committee

In certain cases of the compulsory settlement proceeding for

medium and large size companies, a creditors’ committee of

secured creditors is constituted in addition to the creditors’

committee of ordinary creditors.

5.6  Restrictions
Following the initiation of insolvency proceedings, the debtor’s

business activity and repayment of debts is restricted. For a

detailed description of the restrictions placed on the debtor’s

business activities please see Sections 5.2 and 5.4 above.

5.7   Effect of Proceedings on Directors, Shareholders,
Employees
Bankruptcy

With the initiation of bankruptcy proceedings, the powers of the

representatives of the debtor, procurators and other persons

authorized to represent the debtor, as well as the powers of the

management of the debtor to conduct their operations, cease to

exist. For a description of the liabilities of the management and

shareholders of the debtor, please see the chapter “Liability”

above.

In accordance with currently applicable employment legislation,

following the initiation of a bankruptcy proceeding, the

administrator is entitled to terminate the employment contracts

of employees’ notice whose work has become redundant due to

the initiation of the respective proceeding with 15 days’. If a

substantial number of employees is to be terminated (collective

dismissals), then a special procedure for such terminations applies;

Employee claims for salaries or compensation payments are

considered priority claims under the Insolvency Act.

Compulsory Settlement Proceedings

In compulsory settlement proceedings the representatives of the

debtor maintain their positions and their roles. However, the

competencies of supervisory board as well as those of debtor’s

shareholders are limited or dependent upon additional

conditional as explicitly provided by the Insolvency Act (e.g.

appointment of new management only with the court’s consent).

For a description of the liabilities of the management and

shareholders of the debtor, please see the chapter on Liabilities

above.

In accordance with the currently applicable employment

legislation, following the initiation of compulsory settlement

proceedings, the employment contracts of employees whose

work has become redundant due to the initiation of the respective

proceeding may be terminated with 30 days notice.

5.8  Financing the Proceedings
Once the bankruptcy estate is realized, the costs of the

bankruptcy proceedings are (with absolute priority) paid from the

bankruptcy estate.

5.9   Effect of Proceedings on Contracts
Bankruptcy Proceedings

The legal consequences arising from the initiation of bankruptcy

proceedings shall have an effect upon all creditor claims against the

debtor in bankruptcy which arose prior to the initiation of

bankruptcy proceedings, unless otherwise provided for by the law

regarding a particular case. The purpose of the effects on claims is

to ensure the equal treatment of all creditors. All creditor claims are

made equal in order to calculate the amount of all claims on the day

of the initiation of bankruptcy proceedings. This total amount

supplies the basis for calculation of the amount of payment of the

claims. 

As regards contracts, the initiation of bankruptcy proceedings causes

different types of material consequences relevant to contracts:

(i)      debtor’s offers made before the initiation of the bankruptcy

proceedings cease to be valid unless an offer was accepted

before the initiation of the bankruptcy proceedings;

(ii)     debtor obtains a right to cancel the lease agreements with one

month cancelation period;

(iii)    debtor’s right to withdraw from mutually unfulfilled bilateral

contracts (subject to the consent of the court).

The initiation of bankruptcy proceedings causes different types of

material consequences to claims (save for those arising from

mutually unfulfilled bilateral contracts from which the debtor does

not withdraw):
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(i)      creditors’ non-monetary claims against the debtor are

converted into monetary claims according to its market value

on the date of the initiation of bankruptcy proceedings;

(ii)    debtor’s obligations which occur in instalments are converted

into a one-time monetary claim;

(iii)    creditors’ claims against the debtor which are expressed in a

foreign currency are converted into claims expressed in EUR

at the rate determined and published by the Bank of Slovenia

on the day of the initiation of bankruptcy proceedings;

(iv)    the rate of contractual interest and default interest are both

converted to an interest rate prescribed by Slovenian law and,

as of initiation of bankruptcy proceedings, only interest with

such converted interest rate shall accrue. As an exception to

this rule, if at the time of the initiation of bankruptcy

proceedings the relevant claim is not mature yet, such interest

shall accrue as of the (contractually agreed) maturity;

(v)    debtor has a right to early payment: if the conditions for the

payment of the claim of an individual creditor are met prior to

the maturity of such claim, the debtor in bankruptcy shall have,

irrespective of the general civil rules, the right to make an early

payment of such claim, and thus subtract the relevant interest

for the period from the payment until maturity;

(vi)   limitation of claims is interrupted: the period in which the

creditor can execute his or her or its claim shall be stayed upon

the reporting of such claim in bankruptcy proceedings;

(vii)  creditor's claim which depend on a positive condition being

fulfilled in the future shall terminate if such condition is not

fulfilled until the plan of final distribution is drafted;

(viii) creditor’s claim which depend on a negative condition being

fulfilled in the future shall be claim rendered unconditional and

such condition considered non-existent if this condition is not

fulfilled until the plan of final distribution is drafted;

(ix)    Offsetting: if, upon the initiation of bankruptcy proceedings,

there is both a claim by an individual creditor against the

debtor and also a counterclaim by the debtor against such

creditor, such claims shall be, upon the initiation of bankruptcy

proceedings, considered an offset against each other. This rule

is applicable to non-monetary claims and claims which are not

yet due on the date of the initiation of bankruptcy proceedings.

For more information about the offsetting of debts, please see

Section 3.5 above.

Furthermore, certain other consequences arise following the

initiation of bankruptcy proceedings.

Compulsory Settlement Proceedings

The legal consequences which arise from the initiation of

compulsory settlement proceedings shall have an effect upon all

creditor claims against the insolvent debtor which arose prior to

the initiation of the compulsory settlement proceedings. In general,

initiation of compulsory settlement proceedings does not affect

secured (certain exceptions are determined in the Insolvency Act)

and priority claims, nor exclusionary rights. In other words, the

initiation of compulsory settlement proceedings in general affects

only ordinary claims (except claims based on mutually unfulfilled

obligations) and subordinate claims. However, in certain cases of

compulsory settlement proceedings for medium and large size

companies also secured claims could be claims could be affected

(e.g. proposed restructuring includes and/or requires also

restructuring of the secured claims).

The purpose of the aforementioned legal consequences for

creditors’ claims is to ensure the equal treatment of all creditors.

All claims are made equal in order to calculate the amount of all

claims on the day of the initiation of compulsory settlement

proceeding. This total amount supplies the basis for:

•        calculation of the voting rights of each creditor;

•        calculation of a proportional decrease or delay of maturity of

a claim on the basis of the confirmed compulsory settlement. 

The initiation of proceedings causes different types of material

consequences to contracts, also:

•        debtor’s right to withdraw from a mutually unfulfilled bilateral

contract (subject to the consent of the court).

The initiation of the compulsory settlement proceeding causes

different types of material consequences to claims (excluding those

arising from mutually unfulfilled bilateral contracts):

(i)      creditors’ non-monetary claims against the debtor are

converted into monetary claims according to its market value

on the date of the initiation of compulsory settlement

proceedings;

(ii)    debtor’s obligations which occur in instalments are converted

into a one-time monetary claim; 

(iii)   creditors’ claims against the debtor which are expressed in a

foreign currency are converted into claims expressed in EUR

at the rate determined and published by the Bank of Slovenia

on the day of the initiation of bankruptcy proceedings;

(iv)   Offsetting:  if, upon the initiation of compulsory settlement

proceedings, there is a claim by an individual creditor against
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the insolvent debtor and also a counterclaim by an insolvent

debtor against such creditor, such claims are, upon the

initiation of compulsory settlement proceedings, considered

an offset against each other. This rule is applicable also to

non-monetary claims and claims which are not yet due for

payment on the day of the initiation of compulsory

settlement proceedings.

Should the compulsory settlement proceeding be dismissed, the

consequences mentioned above would be immaterial.

If debtor’s equity has been changed in a compulsory settlement

proceedings, then under the conditions of the Insolvency Act,

certain contracts which contain change of control clauses (e.g. it

is deemed change of control has not occurred) and certain loans

which are given by new shareholders of the debtor (e.g. loans are

not considered a shareholder’s loan), may be subject to certain

exemptions.

6.    ADDITIONAL FINANCE

6.1   Obtainment of Additional Finance
The debtor must not – in the period from the occurrence of

insolvency until the initiation of the insolvency proceedings or

until the completion of all measures of out-of-court financial

restructuring - perform any payment or impose upon him or her

or it new obligations. This rule has two exemptions. First

exemption is obligations or payments which are necessary for

business performance of the debtor (e.g. wages, costs of

electricity, suppliers, VAT). Second exemption is implementation

of measures provided by the report and plan of debtor’s financial

restructuring. Please refer to financial restructuring; please see

Section 2.1 above. 

The debtor may – upon the filing of the motion for the bankruptcy

proceedings – request from the court a suspension of its decision

regarding the initiation of bankruptcy proceedings in order for the

debtor to financially restructure or file a motion for compulsory

settlement. The debtor must not – in the period from the initiation

of compulsory settlement proceedings further - perform any

other business than regular business. In the compulsory

settlement proceedings the debtor may not among other obtain

loans or credits, unless conditions provided by the Insolvency Act

are fulfilled and court’s consent is obtained. In bankruptcy

proceedings the debtor may continue with its business or

individual transaction only if specific conditions provided by the

Insolvency Act are fulfilled and the court’s consent is obtained.

Please refer to conditions for continuing business; please see above

Section 5.3.

6.2  Repayment Priorities
Investors whose claims against the debtor originate before the

insolvency proceedings hold the position of a creditor in the

insolvency proceeding and are treated equally as to the other

similar creditors. However, should certain conditions be met, if

such claims originated when debtor’s was already deemed to be

insolvent than investor’s claims may be subject to claw-back

actions (for detailed information, please see the chapter entitled

“Rights of Creditors” above). But if investor’s claims were obtained

in accordance with the Insolvency Act within an insolvency

proceedings (i.e. compulsory settlement proceedings or

bankruptcy proceedings) then such claims may under certain

conditions - which are provided by the Insolvency Act - be either

repaid as costs of bankruptcy proceedings, or such claims are not

subject to the terms of compulsory settlement (i.e. ultra-priority

claims), or (in any other cases) they are considered as claims equal

to other similar claims of creditor (e.g. ordinary, secured claims of

creditor, etc.).

7.     TAX LIABILITIES & STATE SUPPORT

7.1    Tax Liabilities per Proceeding
The Republic of Slovenia is generally obliged to report all its claims

against an insolvent debtor in the insolvency proceeding. Tax

liabilities of the debtor are usually considered as ordinary claims.

However, the taxes and contributions which the debtor is obliged

to charge or pay concurrently with the salaries and compensations

for termination of employment contracts determined as priority

claims, shall also be considered priority claims. Priority claims in

bankruptcy proceedings include also unsecured claims for the

payment of social contributions which the debtor has to charge

and pay pursuant to regulations, and which occurred in the year

prior to the initiation of bankruptcy proceedings. On the other

hand, tax and social contribution liabilities occurring during the
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bankruptcy proceedings are considered and paid as costs of

bankruptcy proceedings. For more information about the

distribution of the bankruptcy estate for payment of ordinary and

priority claims, please see Section 3 above.

7.2   Availability of State Aid 
With regard to the application of State aid rules, EU Member States

must respect any relevant EU rules in the area of state aid and the

existing case law of the EU courts. The rules of the European Union

that are applied in the Republic of Slovenia provide a general

prohibition against state aid, however, several exemptions are set

forth in order to enforce a number of policy objectives for which

state aid can be considered compatible. A debtor’s insolvency, by

itself, does not present such an exception. Certain rules are provided

by Slovenian Act Governing the Rescue and Restructuring Aid for

Companies in Difficulty of which legislature documents mentions

EU Commission Notice on the application of Articles 87 and 88 of

the EC Treaty to State aid in the form of guarantees as well as

Communication from the Commission Community guidelines on

State aid for rescuing and restructuring firms in difficulty no.

2004/C. It provides rules for state aid indented for rescuing and

restructuring companies (with their registered seat in Slovenia)

which have difficulties. It provides purposes, types of state aid,

criteria(s) as well as manner and rules for granting funds from the

state budget of the Republic of Slovenia.

8.    ALTERNATIVE FORMS OF DEBT 
RECOVERY AND RESTRUCTURING

8.1    Informal Rescue or Insolvency Proceedings
Before a company is due to initiate insolvency procedures, it may

perform voluntary restructuring in accordance with applicable

Slovenian laws (general civil and commercial laws, other than the

Insolvency Act).  When a company is insolvent it may restructure

itself only by respecting the rules provided by Insolvency Act. Please

also refer to our response above in relation to Financial

Restructuring. A debtor which is not yet considered insolvent but

is likely to become insolvent within a period of one year may opt

between an unregulated voluntary restructuring and a

precautionary financial restructuring.

8.2  Circumstances
A company may informally restructure outside of insolvency

procedures until a company is deemed to be insolvent. Once a

company is deemed to be insolvent, a company’s management,

supervisory board or, under certain conditions also, shareholders

are, under the Slovenian law, prohibited or, on the other hand,

obliged to perform certain activities as well as tasks relating to

prevention or diminishment of insolvency, financial restructuring

or filing for bankruptcy. In the event that a company does not

initiate bankruptcy proceedings as required, such proceeding may

be initiated by a motion of the company’s personally liable

shareholder, of a creditor, or of the Public Guarantee and

Maintenance Fund of the Republic of Slovenia, as well as ex officio

by the court where provided by law. 

Once insolvency proceedings are initiated against the company, a

company is subject to the effects of initiation of the insolvency

proceedings, among other also limitation to the debtor’s business

performance. Please also refer to our response above in relation to

Director Liabilities for Trading Distressed Company, Liabilities for

an Insolvent Company's Debts, Criminal Liabilities, as well as Effects

of Insolvency on Insolvent.

8.3  Reorganising Approach
If the company is distressed, but not yet insolvent, it is not subject

to limitations provided by the Insolvency Act, hence a company

may informally restructure. This is, among other, subject to the

Slovenian civil and commercial laws. Additionally, a special court

proceedings has been adopted (i.e., precautionary financial

restructuring), enabling also a company to formally restructure

once it is distressed but only when it is not also deemed to be

insolvent. 

Once the company is insolvent, it shall only proceed with

restructuring in accordance with the Insolvency Act or, if

restructuring is not possible, initiate an insolvency proceedings

provided under the Insolvency Act (i.e., compulsory settlement

proceedings or bankruptcy proceedings). Prior to the initiation of

such insolvency proceedings, the debtor should in accordance with

Slovenian Insolvency Act review the possibility of financial

restructuring. A financial restructuring is a set of measures which

are undertaken in order to re-establish the debtor’s continuous

liquidity and permanent solvency and which may include: i) a

decrease in or suspension of the maturity of the debtor’s liabilities,

ii) an increase in share capital with new in-kind contributions (the

subject of which are claims of the creditors or new cash

contributions); iii) any other measures, the implementation of
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which would provide for the elimination of the causes of the

debtor’s insolvency, and would ensure the debtor’s ability to re-

establish continuous liquidity and to become permanently solvent.

Once a company is in insolvency proceedings it may in accordance

with Insolvency Act proceed with measures of reorganization

provided by the insolvency proceedings. Under certain

circumstances a company may continue to do business although

it is in bankruptcy; a company may also request the court to

suspend making its decision on a bankruptcy motion due to the

company’s plan of financial restructuring or company’s intention

to file a motion for a compulsory settlement. Please also refer to

our response above in relation to Circumstances for continuing

business, Request to suspend the decision on the Bankruptcy

Motion, as well as Effects of Insolvency on Insolvent.

8.4  Pre-packaged Plans
With respect to bankruptcy proceedings, there, currently, is no

possibility of planning bankruptcy proceedings differently than as

regulated by Insolvency Act. 

9.    INTERNATIONAL ASPECTS

9.1    Recognition of International Insolvency and Rescue
Proceedings
International aspects of bankruptcy proceedings and compulsory

settlement proceedings are regulated by Insolvency Act and EU

Council Regulation No. 1346/2000/EC. Foreign Insolvency

proceedings may be considered as either a main or a subsidiary

Insolvency proceeding. Whether a foreign1 or a domestic2

insolvency proceeding is considered a main or a subsidiary

insolvency proceeding is to be determined pursuant to the

Insolvency Act. Same rules apply for conduct of a parallel of

insolvency proceedings.

Unless otherwise provided for in the Insolvency Act, the recognition

of foreign insolvency proceedings by a Slovenian court is

determined by the general rules regarding the recognition and

implementation of foreign court rulings as provided for in relevant

Slovenian laws governing international private law and procedure.

The recognition of a foreign Insolvency proceeding leads to certain

legal consequences by law and, in addition, other legal

consequences may occur as a result of a Court resolution (e.g., if a

foreign insolvency proceeding is recognized, then enforcement and

securing procedures shall not be initiated against the debtor and

procedures already underway shall be terminated; authorisations

that have been given to the debtor’s representatives or other

authorised persons for the disposing of the debtor’s assets or the

carrying out of other legal transactions for the debtor shall be

transferred to the foreign administrator; the administrator may

intervene in any procedure in Slovenia in which the debtor is a party

to litigation and the administrator may also challenge any legal

actions taken by the debtor). 

Insolvency proceedings which relate to aspects between EU

member countries, are regulated (also) by Council Regulation (EC)

No. 1346/2000 as of 29 May 2000. Among other things, this

Council Regulation provides that when a decision regarding an

insolvency proceeding is made by a court of a Member State and

in accordance with its rules regarding jurisdiction, such judgment

shall be recognized also in the other Member States from the time

that it became effective (in the Member State which initiated the

insolvency proceeding).

9.2  Applicable Legislation or Case Law
If not provided otherwise by relevant international agreements, the

Insolvency Act alone regulates international aspects of insolvency

procedures when besides Republic of Slovenia also non - EU

member countries are involved, whereas, international aspects of

insolvency procedures involving Republic of Slovenia and other EU

Member State(s) are regulated (also) by Council Regulation No.

1346/2000/EC. 

The international rules of the Insolvency Act regulate: (i) requests

made by a foreign court or a foreign administrator to a Slovenian

court for assistance regarding a foreign insolvency proceedings; (ii)

requests made by a foreign country, foreign court, or foreign

administrator for information regarding a domestic (i.e., Slovenian)

insolvency proceeding; (iii) cases where one debtor is subject to

both domestic and foreign insolvency proceedings at the same SI

1       A foreign insolvency proceeding shall be the proceedings of any court or other state authority conducted in a foreign country for the joint benefit of all creditors of the debtor due
to financial restructuring or liquidation of the debtor and where supervision of the liquidation of the debtor’s assets and management of debtor’s operations shall be carried out by
a foreign court or an administrator appointed by a foreign court.

2      A domestic insolvency proceeding shall be the insolvency proceedings conducted by a Slovenian court.
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time; and (iv) cases where a foreign creditor would like to file a

motion for the initiation of a domestic insolvency proceeding or

would like to take part in such domestic proceeding. The Insolvency

Act also provides for certain special conflict of (insolvency) laws

rules (e.g., the law applicable to legal consequences of insolvency

proceedings to contracts regarding immovable property).

9.3  Cooperation in Concurrent Proceedings
If certain conditions are satisfied, the court (directly or through a

domestic administrator supervised by the court) shall, within the

scope of its competency, cooperate to the fullest extent possible with

foreign courts and foreign administrators and vice-versa. For such

cooperation the court and domestic administrator may use English

as a language of the procedure.

9.4  International Treaties, Model Laws or EU Legislation
Council Regulation (EC) No. 1346/2000 dated 29 May 2000 is

directly applicable in Slovenia to insolvency procedures that involved

two or more EU Member States. For regulation of insolvency

procedures involving non-EU Member States the UNCITRAL Model

law on Cross-Border Insolvency dated May 1997 was used as a basis

when drafting the Insolvency Act..

9.5   Special Procedures for Foreign Creditors in Local
Insolvency Proceedings
The rights and position of a foreign creditor in a domestic insolvency

proceeding (concerning ability to file a motion and to execute

procedural acts in such proceeding) shall be equal to the rights and

position of domestic creditors. In some cases, it is provided that all

known foreign creditors shall also be notified about the initiation of

bankruptcy proceedings by the bankruptcy administrator.
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TURKEY
1.    INSOLVENCY

1.1    Definition of Insolvency
Insolvency can be defined as a debtor’s inability to cover its debts.

A corporation is deemed insolvent if (i) its assets are not sufficient

to cover its liabilities; or (ii) it is unable to make in financial

difficulty in making timely payments of its debts. On the other

hand, bankruptcy is a status declared by commercial courts. A

merchant debtor may be bankrupt under several circumstances,

among which is insolvency. 

A bankruptcy proceeding aims to satisfy all known creditors of a

merchant debtor through the sale of the debtor’s all assets

properties and subsequent distribution of the sale proceeds. Under

Turkish laws, bankruptcy proceedings can be initiated by creditors

and by the debtor itself, if it is insolvent. 

1.2   Legal Framework
In Turkey, insolvency and bankruptcy are primarily legislated under

the following laws: 

•        Execution and Bankruptcy Law1  (the “EBL”)

•        Turkish Commercial Code2 (the “TCC”)

•        Regulation on the Execution and Bankruptcy Law3 (the

“Regulation”).

1.3   Main Actors
Authorities competent to handle bankruptcy proceedings are (i)

execution and bankruptcy offices; (ii) execution courts; and (iii)

commercial courts of the place where the merchant debtor is

headquartered. 

2.    INSOLVENCY PROCEEDINGS

2.1    Main Types 
Insolvency proceedings4 for corporations in financial difficulty are

as follows:

(a)     Bankruptcy

1.      Ordinary Bankruptcy

2.      Special Bankruptcy 

3.      Direct Bankruptcy 

         i.  Direct Bankruptcy upon Creditor’s Request

         ii.  Direct Bankruptcy upon Debtor’s Request

         1. Debtor’s Voluntary Bankruptcy Request

         2. Debtor’s Obligatory Bankruptcy Request

         iii. Direct Bankruptcy of Capital Companies (and Cooperatives)

(b)    Postponement of Bankruptcy

(c)     Konkordato Restructuring

(d)    Amicable Restructuring (Restructuring through Compromise).

2.2  Grounds for Initiating Each Proceeding
(a)    Bankruptcy

1.       Ordinary Bankruptcy

Ordinary bankruptcy involves a creditor initiating a bankruptcy

proceeding against a debtor before the competent execution

office. This is for debt collection purposes. 

2.      Special Bankruptcy 

A creditor holding a negotiable instrument (i.e. cheque, bond or

promissory note) can initiate special bankruptcy proceedings

based on the negotiable instrument against a debtor before the

competent execution office. This is also for debt collection

purposes. 

3.      Direct Bankruptcy 

This procedure does not require a creditor to initiate a bankruptcy

proceeding. Under certain circumstances, creditors and debtors

can directly request a declaration of the debtor’s bankruptcy from

the competent commercial court. This request requires either the

creditor or the debtor to file a bankruptcy lawsuit. 

1       Published in the Official Gazette dated 19 June 1932.
2      Published in the Official Gazette dated 14 February 2011 and entered into force on 1 July 2012. 
3      Published in the Official Gazette dated 11 April 2005.
4      There is no legal concept called “insolvency proceedings” under Turkish law. For the purposes of this guide, we will use the phrase “insolvency proceedings” as the main heading,
collectively referring all formal procedure types provided for companies in financial difficulties. 
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(i)      Direct Bankruptcy upon Creditor’s Request

Creditors can apply for direct bankruptcy under the following

circumstances:

•         The debtor does not have a domicile;

•         The debtor flees for the purpose of avoiding its commitments;

•         The debtor is engaged in fraudulent acts breaching creditors’

rights or attempts to do so;

•         The debtor conceals its property at the attachment stage

during compulsory execution proceedings;

•         The debtor suspends its payments;

•         If the konkordato is not approved, the konkordato period is

cancelled, or the konkordato is completely dissolved;

•         If the debtor does not pay its debt following an execution order.

•         The debt is not paid although the execution order was served

on a collective partnership;

•         The partners of a collective partnership can be subject to direct

bankruptcy if they do not comply with the court’s deposit

order, originally prepared for the collective partnership;

•         Liabilities of stock corporations and cooperatives are greater

than their assets.

(ii)     Direct Bankruptcy upon Debtor’s Request

A merchant debtor subject to bankruptcy may apply to the

competent commercial court for a bankruptcy declaration

indicating that it is insolvent. 

This can occur under two circumstances:

1)     Debtor’s Voluntary Bankruptcy Request

Every debtor subject to bankruptcy may apply to the competent

commercial court for a bankruptcy declaration indicating that it is

insolvent (i.e., unable to pay its debts).

2)    Debtor’s Obligatory Bankruptcy Request

A debtor must immediately apply to the competent commercial

court for a bankruptcy declaration, if one of its creditors files an

execution proceeding, and:

•         as a result of this proceeding, the creditor seizes and sells half

of the debtor’s assets; and 

•         the remaining assets do not cover the debtor’s debts, which are

or will become due within one year from the date of public sale.

If the debtor does not apply for bankruptcy within one year, it will

be considered a “Negligent Bankrupt” and will be subject to criminal

penalty. 

(iii)    Direct Bankruptcy of Capital Companies and Cooperatives

The EBL provides special provisions regarding the bankruptcy of

capital companies and cooperatives when a company’s liabilities

are greater than its assets. The TCC also provides special provisions

regarding capital company bankruptcy. 

The purpose of a bankruptcy lawsuit is to liquidate all of the

company’s assets in order to pay the company’s debts (to the

extent possible) and terminate the company’s business.

(b)    Postponement of Bankruptcy

Both the debtor and its creditors can apply to the commercial

court to request postponement of the debtor’s bankruptcy, even

if the debtor is in financial distress.

(c)     Konkordato Restructuring

Konkordato restructuring is proposed by the debtor or its creditors

to renegotiate certain liabilities in accordance with a plan. 

(d)    Amicable Restructuring

If a capital company or cooperative is unable to pay its debts, or

its receivables are insufficient to cover its debts, or either of these

circumstances is likely to occur, it may apply to the competent

commercial court and request amicable restructuring. 

2.3  Formalities for Initiating Each Proceeding
(a)    Bankruptcy

(i)      Ordinary Bankruptcy

1.       Initiation of Bankruptcy Proceedings 

If a creditor has a current monetary claim, it may initiate

bankruptcy proceeding against the debtor before a competent

execution office in the jurisdiction of the debtor’s principal place

of business. No document proving the the creditor’s receivable(s)

is required to initiate an ordinary bankruptcy proceeding. 

A bankruptcy request can be made in writing, orally or by

electronic means before the competent execution office. This

request must indicate the following:

•        the name and surname of the creditor (or its legal

representative), the details of the bank account to which the

payment is to be made, Turkish identity card number or tax

number, place of residence or an address in Turkey (if the

creditor is located abroad); 

•        the name and surname of the debtor (or its legal

representative), Turkish identity card number or tax number

(if known) and address; 

•        the amount of the receivable in Turkish Lira; 

•        if the receivable is subject to interest, the date on which theTR
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interest starts to accrue; 

•        if the receivable is in foreign currency, the date of exchange

of such foreign currency to Turkish Lira;

•        the relevant interest; and 

•        the reason for  the receivable. 

Moreover, the creditor must request proceedings by way of

ordinary bankruptcy. If the receivable is based on a document, the

original document or an attested copy thereof must be submitted

to the execution office. 

2.      Preliminary Bankruptcy Proceedings 

Not applicable.

3.      Opening of Bankruptcy Proceedings 

When a bankruptcy request is filed, the execution office issues a

bankruptcy payment order and sends it on the debtor within three

days. 

If the debtor pays the debt together with all relevant expenses

within seven days following the date of receipt of the payment

order, the bankruptcy proceeding will end. The debtor, however,

can object to the payment order within the same period. If the

debtor objects to the payment order, the bankruptcy proceeding

will be suspended. In this event, in order to lift the debtor’s objection

and for the debtor to be declared bankrupt, the creditor must file a

lawsuit before the competent commercial court within one year

following the date of receipt of the payment order by the debtor.

In this lawsuit, the merits of the dispute will be reviewed by the

commercial court. 

If the debtor does neither raise any objections nor pays the debt,

the payment order becomes final. In this event, the creditor can ask

the competent commercial court to declare the debtor bankrupt.

The commercial court will grant the debtor seven days to pay its

debt. If the debtor does not pay the debt within this seven day

period, it will be declared bankrupt by the commercial court. The

debtor can request postponement of the bankruptcy before the

competent court renders its decision, which would result in a stay

of the current bankruptcy proceedings.

4.      Conduct of Bankruptcy Proceedings 

When a bankruptcy lawsuit is filed by the creditor, the competent

commercial court first decides whether any protective measures

(e.g. bookkeeping, prohibition of payments to be made by third

parties to the debtor, putting the debtor’s business operations under

the supervision of the bankruptcy office until the bankruptcy

lawsuit is finalized) must be taken in order to protect creditors. If

the debtor does not object to the payment order, and if the creditor

requests, the commercial court must adopt protective measures. 

If the debtor objects to the payment order, the commercial court

examines the request to lift the debtor’s objection. The commercial

court evaluates the parties’ claims and examines whether the

debtor has unpaid debts and if so, the commercial court lifts the

debtor’s objection. In this event, the bankruptcy proceeding

becomes final and the commercial court publishes the creditor’s

bankruptcy request. 

If the debtor does not object to the payment order, the commercial

court examines whether the debtor paid the debt within seven days

following the date of receipt date of the payment order. If no

payment was made, the commercial court publishes the creditor’s

bankruptcy request. 

When the bankruptcy proceeding becomes final, the bankruptcy

request is published in a newspapers with country-wide circulation

of at least 50,000 copies which is published within the area of the

trade registry to which the debtor is registered, and in the Trade

Registry Gazette. Within 15 days from the announcement of the

bankruptcy request, other creditors of the debtor can apply to the

court and request to intervene in the lawsuit and/or request to

dismiss the based on a lack of legal grounds. During the lawsuit, the

debtor’s creditors can also request postponement of the debtor’s

bankruptcy by submitting a recovery project.

The court will appoint expert witness(es) to review the debtor’s

company records to understand the debtor’s financial status. If the

expert witness report determines that the debtor’s assets are not

sufficient to cover its debts, the court may declare the debtor

bankrupt. Although the court may exercise its discretion, expert

witness reports are usually taken into consideration when rendering

a decision on the bankruptcy.

If the existence of the debt is confirmed during the trial, the court

renders a decision ordering the debtor to pay the debt together with

the accrued interest and the relevant expenses, or deposit these

funds into the court’s account within seven days following the date

of such order. If the debt is paid or deposited to the court within

seven days, the court will dismiss the bankruptcy request.

Otherwise, the commercial court declares the debtor’s bankruptcy,

provided that all expenses to be incurred by the first creditors’
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meeting and all expenses required for the service of appeal petitions

against the decision are deposited in advance by the creditor that

requested the debtor’s bankruptcy. 

At the time the court renders the bankruptcy decision, the debtor

becomes bankrupt. This decision can be appealed within ten days. 

(ii)     Special Bankruptcy based on Negotiable Instruments

1. Initiation of Bankruptcy Proceedings 

The creditor files a bankruptcy request based on a negotiable

instrument before the execution office. The original negotiable

instrument must be attached to the bankruptcy request. 

This request must include the same details as those to be included

in a bankruptcy request for ordinary bankruptcy proceedings (see

Section 2.3(a)(i)(1)). The instrument subject to the proceeding must

be examined by the execution officer. If the execution officer

concludes that the instrument is a duly issued negotiable

instrument, the bankruptcy payment order will be immediately

served on the debtor. If the execution officer concludes that (i) the

instrument is not a duly issued negotiable instrument; (ii) the

creditor does not have the power to request the debtor’s

bankruptcy based on such negotiable instrument; (iii) the receivable

subject to the negotiable instrument is not due; or (iv) the original

negotiable instrument is not submitted to the execution office, the

execution officer will abstain from serving the bankruptcy payment

order on the debtor. The creditor may file a complaint before a

competent execution court against the execution officers.

2.      Preliminary Bankruptcy Proceedings 

Not applicable.

3.      Opening of Bankruptcy Proceedings

A debtor can object to or raise a complaint against the bankruptcy

payment order within five days from receipt of the payment order.

If the debtor objects to or raises a complaint against the payment

order, the creditor can apply to the competent commercial court to

lift the debtor’s objection or complaint and ask the court to render

a decision regarding the debtor’s bankruptcy. If the debtor does not

raise any objection or complaint within five days, the bankruptcy

proceeding becomes final. Thereafter, the creditor can file a

bankruptcy lawsuit before the commercial court and request the

debtor’s bankruptcy.

4.       Conduct of Bankruptcy Proceedings 

Please see above Section 2.3. (a) (i) 4

(iii)     Direct Bankruptcy

1.       Initiation of Bankruptcy Proceedings

i.         Direct Bankruptcy upon Creditor’s Request

The creditor directly files a bankruptcy lawsuit against the debtor before

the competent commercial court without initiating a bankruptcy

proceeding. 

ii.        Direct Bankruptcy upon Debtor’s Request

The debtor files a bankruptcy request before the competent

commercial court together with a declaration of assets (balance sheet)

indicating all receivables and debts, and the names and addresses of

its creditors. The commercial court cannot decide on bankruptcy unless

such asset declaration is submitted by the debtor. 

iii.      Direct Bankruptcy of Capital Companies

If the company’s board determines that 2/3 of the sum of the

company’s share capital and statutory reserves has eroded (i.e.

technical bankruptcy), the board must immediately call for an

extraordinary meeting of the general assembly and present a proposal

for remedial measures. In this extraordinary meeting, the shareholders

must resolve on either:

•         completing the eroded portion of the share capital through a

cash injection in order to replenish the share capital to its original

level; 5 or

•         continuing with the remaining share capital (i.e. decreasing the

share capital to 1/3 of tis amount).

If no resolution is adopted at the general assembly meeting or if a

meeting is not convened at all, the board is required to file a bankruptcy

request before the commercial court and submit the company’s

balance sheet. If the board does not file a bankruptcy request, each

director shall be personally, jointly and severally liable for all damages

incurred by the creditors and the shareholders of the company. 

Under the EBL, if a company’s assets are not sufficient to cover its

debts, the board must immediately apply to the competent

commercial court for either bankruptcy or postponement of

bankruptcy. Similar to the EBL, under the TCC, if there are significant

signs that the company is over-indebted (e.g. the results of the year-

end balance sheet or any other financial results), the board must

prepare an “interim” balance sheet, where the value of the company’s

TR

5      This replenishment has been historically done by way of (i) reduction and a follow-up increase of the share capital; or (ii) injection of cash via creating of a “loss remedy fund.”  
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current assets is recalculated at fair (current) market value (and not

on the book value). In the event the interim balance sheet indicates

the company’s assets are insufficient to cover its debts, the board

must notify the competent commercial court and file a bankruptcy

request. This is called financial insolvency. Even in this case, shareholders

can immediately overcome the financial insolvency without filing for

bankruptcy. The courts may also provide the applicants with a cure

period for the recovery of financial insolvency.

2.       Preliminary Bankruptcy Proceedings 

Not applicable.

3.       Opening of Bankruptcy 

i.         Direct Bankruptcy upon Creditor’s Request

As with the ordinary bankruptcy procedure, the creditor must prove

the existence of its receivables and the grounds for direct bankruptcy

as stipulated by law before the competent commercial court. 

ii.       Direct Bankruptcy upon Debtor’s Request

The competent commercial court obtains an expert witness report

and hears submissions from creditors in order to determine whether

the debtor is insolvent. 

iii.      Direct Bankruptcy of Companies

The competent commercial court examines the company’s balance

sheet and determines whether the debtor is insolvent. At its discretion,

the court may obtain an expert witness report in order to examine the

balance sheet. 

4.      Conduct of Bankruptcy Proceedings 

i.        Direct Bankruptcy upon Creditor’s Request

If the competent commercial court decides that the creditor’s

receivables and the ground for direct bankruptcy exist, it renders the

bankruptcy decision without a deposit order.  

ii.       Direct Bankruptcy upon Debtor’s Request

•         Debtor’s Voluntary Bankruptcy Request

If the commercial court decides that the debtor is insolvent, it declares

the debtor bankrupt. Otherwise, the debtor’s request is rejected. 

•         Debtor’s Obligatory Bankruptcy Request

If the commercial court decides that the debtor is insolvent, the

bankruptcy decision will be rendered. Otherwise, if the debtor does

not withdraw its bankruptcy request, such request becomes a

voluntary bankruptcy request. 

iii.      Direct Bankruptcy of Companies

If the commercial court decides that the company is insolvent, the

bankruptcy decision will be rendered. The company’s board cannot

withdraw its bankruptcy request after a decision has been rendered.

(b)    Postponement of Bankruptcy

1.      Initiation of Postponement of Bankruptcy Proceedings 

It is possible for (i) individuals authorized to manage and represent

capital companies or cooperatives; or (ii) one of the creditors to

present to the competent commercial court a recovery project

that relates to the recovery of the financial conditions of a

company or a cooperative and to request postponement of the

company’s or cooperative’s bankruptcy. Should the bankruptcy

postponement be requested, information and documentation

which demonstrate the reliability and persuasiveness of the

recovery project must be presented to the court. If the recovery

project is found reliable and convincing by the court, bankruptcy

may be postponed.

2.      Preliminary Postponement of Bankruptcy Proceedings 

Not applicable.

3.      Opening of Postponement of Bankruptcy Proceedings 

If the competent commercial court deems the project reliable and

persuasive, it may postpone the company’s bankruptcy. During the

postponement period, as a general principle, all legal proceedings

initiated against the company prior to the court’s postponement

decision are suspended and no legal proceedings can be initiated

against the company during the postponement period. On the

other hand, creditors whose receivables are secured by pledge,

mortgage or commercial enterprise pledge will still be entitled to

enforce those securities and to request the liquidation of the

pledged assets during the postponement period. The company can

continue its operations during the postponement period. 

4.      Conduct of Postponement of Bankruptcy Proceedings

The maximum period of postponement is one year. This period

may be extended annually by the court for up to five years. In the

event of postponement, the court will appoint a trustee. This

trustee, entrusted with the authority of the Board of Directors,

must prepare an inventory of the assets and liabilities. As an

alternative, the board may continue to be active in which case the

commercial court would appoint a trustee with the authority to

consider and approve the board’s resolutions. During the period of

postponement, the trustee must regularly submit activity and

financial reports to the court which will take necessary measures

to protect the debtor’s assets. The protection measures may

include limiting the company’s power to dispose of its assets as

well as prohibiting the drawing of negotiable instruments. TR
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Accordingly, the company may have to use cash to purchase

supplies, instead of cheques or other means of payment. While

this may be an advantage in terms of avoiding further debt, the

company’s liquidity will also be affected.    

If, at the end of the postponement period, the commercial court

determines that financial improvement is impossible, the debtor

will be declared bankrupt. The court may also declare bankruptcy

before the postponement period is completed, if the trustee’s

reports clearly indicate that financial improvement is not possible.

(c)    Konkordato Restructuring

1.      Initiation of Konkordato Proceedings 

With the intention of benefiting from the konkordato restructuring

provisions, a debtor can submit a konkordato plan to an execution

court, together with the reasons for its konkordato request. This

request must also include the company’s balance sheet and income

statement.

Additionally, creditors can also initiate the konkordato procedure

by submitting the reason for their konkordato request.

2.      Preliminary Konkordato Proceedings 

Following the konkordato request, the execution court may take

the measures necessary for protection of the debtor’s assets.

3.      Opening of Konkordato Proceedings 

The execution court announces the konkordato request. Within ten

days of the announcement, creditors can request the dismissal of

the konkordato request. The execution court examines the

konkordato request and decides whether such konkordato request

is appropriate. The court will ratify the konkordato restructuring

request if it determines that the project does not harm the creditors

as determined by (i) submissions from the debtor and creditor(s);

(ii) review of the debtor’s financial status, assets and income; (iii)

consideration of the reasons preventing the debtor from fulfilling

its obligations; and (iv) the probability of success of the konkordato.

If the konkordato request is found appropriate, the court grants a

(maximum) three-month period for restructuring and appoints

konkordato officer(s). This is announced in a national newspaper

with a minimum circulation of 50,000 and notice is sent to the

relevant execution office, the title deed registry office and the trade

registry. 

Within 20 days from the announcement date, the konkordato

officer will summon the creditors in order for the creditors to

provide information regarding their receivables and to attend a

meeting to negotiate the konkordato proposal.  The konkordato is

accepted if it is signed by at least half of the total number of

creditors, for whom total value of receivables constitute two-thirds

of the debtor’s total liabilities.

4.      Conduct of Konkordato Proceedings 

If the conditions required for approval of the konkordato are

fulfilled, the execution court approves the konkordato and the

approval is announced. If the court does not approve the

konkordato or cancels the konkordato period, it will immediately

determine the debtor’s bankruptcy upon request by one of the

creditors. The renounced proportion of each creditor’s receivable

along with a payment plan should be determined in the approval

decision.

5.      Konkordato after Bankruptcy 

If a bankrupt debtor proposes konkordato, the bankruptcy

administration will inform the creditors and the proposal will be

discussed at the second creditors’ meeting or thereafter.

The procedures mentioned above regarding the konkordato period

and the approval of the konkordato will also be applied to the

konkordato after the bankruptcy. In this event, the bankruptcy

administration carries out the duties of the konkordato officer. 

Liquidation of the bankruptcy estate (i.e. the debtor’s all assets) will

be suspended until the court renders its decision. In the event of

approval of the konkordato, the bankruptcy management officers

will request removal of the bankruptcy.

(d)    Amicable Restructuring

1.      Initiation of Amicable Restructuring Proceedings 

When applying to the court, the company must submit a

restructuring plan, previously negotiated and accepted by creditors

affected its terms. These creditors are those whose rights and

benefits are restructured by the plan, and who were invited to

negotiate the restructuring plan. In order to become effective, the

restructuring plan must be accepted by at least half of the total

number of the creditors who participated in plan voting;for whom

the total value of receivables constitute two-thirds of the debtor’s

total liabilities.

2.      Preliminary Amicable Rrestructuring Proceedings 

Not applicable.

3.      Opening of Amicable Restructuring Proceedings 

After the company applies to the court and submits the restructuringTR
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plan (and other related documents required by the EBL), the court

sets a hearing date, which will be announced within 30 days from the

date of application. Notice is delivered to all creditors affected by the

terms of the plan and to the relevant registry offices.

An amicable restructuring plan must also be approved in a court

hearing, at which opposing creditors have the opportunity to raise

objections. 

The court will ratify the amicable restructuring application if it is

satisfied that:

•         the debtor filed the application in good faith;

•         conditions set forth under the EBL are fulfilled; and

•         the amount to be received by each creditor who rejected the

project is at least equal to the amount receivable at the end

of a possible bankruptcy liquidation.

4.      Conduct of Amicable Restructuring Proceedings 

Upon ratification of the amicable restructuring application, the

court can appoint project supervisor entitled to control the

implementation of the amicable restructuring plan. The supervisor

also has monitoring and reporting obligations towards the

company’s creditors.

Creditors may apply to the court to terminate the amicable

restructuring if it is found that the company acted in bad faith by

having the restructuring proposal approved or breaches the

provisions of the restructuring plan. 

2.4  Ending the Formal Proceeding
A.      Processes

(a)    Bankruptcy

Following the bankruptcy decision, the court notifies the

bankruptcy office, which prepares a list of the debtor’s assets, takes

the necessary measures regarding the bankruptcy estate and calls

the first creditors’ meeting. 

The bankrupty office must announce each bankruptcy decision in

a national newspaper with a minimum circulation of 50,000 in the

jurisdiction of the bankrupt company’s head office and in the Trade

Registry Gazette. The bankruptcy office also notifies the title deed

registry, the trade registry, local trade associations, customs and

postage authorities, the Turkish Banking Association and the

Capital Markets Board, among others. 

All of the debtor’s attachable assets constitute the bankruptcy

estate. The bankruptcy office keeps the books and records of the

assets in order for them to be protected and maintained safely.

The bankruptcy office carries out initial steps (e.g. formation of

bankruptcy estate, adopting protective measures, etc.) even before

the bankruptcy decision is finalized. Once the bankruptcy estate

is formed and protective measures (if any) are adopted, the

bankruptcy office determines the liquidation process, considering

the value of the debtor’s assets. The bankruptcy office must decide

on the liquidation process within three months following the

court’s communication of the bankruptcy decision to the

bankruptcy office.

Until the liquidation process is announced, the bankruptcy office

manages bankruptcy-related works. The bankruptcy office

announces the liquidation process and determines the bankruptcy

estate’s debtors and creditors. After determination of the

liquidation process, the bankruptcy administration and the

creditors will conduct and manage the liquidation process. In the

bankruptcy office’s announcement of the liquidation process, the

creditors are invited to hold the first creditors’ meeting within ten

days.

All individuals and legal entities claiming receivables from the

debtor can attend the first creditors’ meeting. This meeting’s main

purpose is to select six nominees for the bankruptcy administration

and to adopt decisions regarding the bankruptcy estate’s

management as well as liquidation.

The bankruptcy administration is comprised of three persons

chosen by the execution court from among the six nominees

selected by the creditors at the first creditors’ meeting. The

bankruptcy administration manages the bankruptcy estate and

the liquidation process. It examines registered claims and verifies

documents submitted by the creditors to decide on their validity

and priority. Subsequent to this examination, the bankruptcy

administration prepares a list of debts and creditors (i.e. the

“ranking scheme”). 

The ranking scheme includes the creditors’ claims (including

disputed claims), as well as the debtor’s receivables from third

parties. Upon its completion, the bankruptcy administration will

announce the ranking scheme and convey it to the bankruptcy

office. The creditors may object to the ranking scheme.

•        The creditors are entitled to object to the ranking scheme on

the ground that the bankruptcy administration did not

TR



200 TURKEY

comply with bankruptcy law-related provisions. These

objections must be filed within seven days following the

announcement of the ranking scheme. Execution courts

examine these objections.

•        The creditors may also object to the dismissal (or partial

acceptance) of their receivables (i.e. the amount of their

receivables), as well as creditors’ ranks in the ranking scheme.

These objections must be filed within 15 days following the

announcement of the ranking scheme. Commercial courts

examine these objections. 

In its announcement of the ranking scheme, the bankruptcy

administration invites the creditors to a second creditors’ meeting.

The ranking scheme does not need to be finalized in order for this

meeting to be convened. This means that, even if any objections

are filed against the ranking scheme, the second creditors’ meeting

may be convened. However, the bankruptcy decision must be

finalized in order for the second creditors’ meeting to be convened. 

The creditors listed in the ranking scheme and the creditors that

filed objections against the ranking scheme can attend the second

creditor’s meeting. At this meeting, the bankruptcy administration

will provide information regarding the status of the bankruptcy

and adopt decisions for the bankruptcy estate’s interests. The

bankruptcy administration may further decide the lawsuits that

were suspended upon the declaration of bankruptcy to continue.

Additionally, the creditors will adopt a decision on whether or not

the bankruptcy administration will continue its duties. If the

majority of creditors request it, or the bankruptcy administration

finds it necessary, the creditors may be invited to another

meeting(s).

As a rule, the liquidation will be realized following the second

creditors’ meeting, whereas emergency sales may be made before

this meeting. The liquidation method is decided at the second

creditors’ meeting. In principle, the bankruptcy estate is sold through

a public auction. As an alternative, the creditors may also decide to

sell a part of the bankruptcy estate through negotiations with

buyers. In this event, the bankruptcy administration may ask the

creditors if any of them intends to purchase a particular part of the

bankruptcy estate and then decide to sell it through negotiations.

Following the bankruptcy estate’s liquidation and collection of the

proceeds, the distribution process begins. In order for the proceeds

to be distributed, the ranking scheme must become final. 

The bankruptcy administration will calculate the total proceeds

generated from the liquidation and prepare a share table in which it

determines the portions payable to each creditor. At the end of the

distribution proceedings, insolvency certificates are issued for those

creditors that could not collect their receivables in full. After the

bankruptcy closing, the creditors holding an insolvency certificate

may proceed against the debtor only if the debtor acquires new

property.

Following the distribution of proceeds and issuance of insolvency

certificates (if any), the bankruptcy administration will apply to the

court that rendered the bankruptcy decision and request the

bankruptcy to be closed. The court will decide to close the

bankruptcy if it determines that the bankruptcy process was realized

in compliance with the relevant provisions of law. This decision will

officially terminate the bankruptcy procedure.

After the bankruptcy closing, the debtor continues to be legally

bankrupt. Only by way of restitution of credit it will be able to

overcome this situation. On the other hand, if the bankrupt satisfies

all of its creditors (or negotiate an agreement with them), it may

apply to commercial court and require the bankruptcy to be

abrogated. In this event, bankruptcy is abrogated during the

liquidation and the debtor ceases to be a bankrupt. If the konkordato

offer made by the debtor after bankruptcy is approved by the

commercial court, then the bankruptcy administration applies to

the court and requests abrogation of bankruptcy.

(b)    Postponement of Bankruptcy

If, at the end of the postponement period, the commercial court

determines that improvement is impossible, the debtor will be

declared bankrupt. The court may also declare bankruptcy before

the postponement period is completed if the trustee’s reports are

sufficient and convincing in establishing that improvement is not

possible. Please see above, Section 2.4.A.(a) for the ending of

bankruptcy proceedings. 

(c)    Konkordato Restructuring

If the court does not approve the konkordato, cancels the konkordato

period or the konkordato is completely dissolved, it must

immediately decide the debtor’s bankruptcy upon request of any

creditor. Creditors may apply to the court for termination of the

konkordato restructuring if it is found that the debtor acted in bad

faith by having the restructuring proposal approved, or that the

debtor breached the provisions of the konkordato plan. FollowingTR
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termination, the bankruptcy proceeding will be commenced against

the debtor (please see above, Section 2.4.A.(a)).

(d)    Amicable Restructuring

If the restructuring project is successful, the debtor will continue to

operate. If the company breaches the terms of the amicable

restructuring plan, the company should seek to reach agreement

with creditors and have an amendment to the restructuring

proposal approved by the court. If an agreement cannot be reached,

the creditor may apply to the court for the termination of the

amicable restructuring. If the court determines that the company

did not fulfill its obligations arising from the amicable restructuring,

it must terminate the amicable restructuring and declare the

company bankruptcy (please see above, Section 2.4.A.a).

B.      Cramming Down

There are no other cram-down provisions under Turkish insolvency

legislation except konkordato. A konkordato restructuring may

include terms that provide for the cram-down of creditors as a

whole. However, this does not apply to public creditors and

creditors, the receivables of which are secured by pledge.

3.    RIGHTS OF CREDITORS

3.1    Claw-back Actions
During and after the debt collection and liquidation processes,

transactions of the bankrupt completed prior to its bankruptcy (in

particular, those within the hardening period), can be reviewed,

which may result in the cancellation of such transactions through

a lawsuit for the “cancellation of disposition”. Every creditor that

could not collect its receivable(s) from the debtor’s assets may file

a cancellation of disposition lawsuit. Through the lawsuit, an asset

or right subject to disposition cannot be transferred back to debtor’s

assets, and the creditor will be authorized to collect its receivable(s)

by way of execution proceeding over such asset or right.

Three types of transactions that can be cancelled are (i) transactions

made at undervalue; (ii) inappropriate transactions; and (iii)

transactions that constitute intentional creditor defraud.

1.       Undervalue Transactions 

Transactions under which consideration is materially less than

relevant market price may be cancelled by a court if they were

entered into within two years prior to the commencement of the

bankruptcy. 

2.      Inappropriate Transactions 

The following transactions are considered inappropriate and may

thus be cancelled if they were entered into within one year prior to

bankruptcy: (a) the provision of security by the debtor for previously

secured debts; (b) any benefits granted by the debtor other than

those granted in cash or other usual means of payment; (c) any

repayment of debt which is not yet due; and (d) transfers and

registrations in relation to the title deed register strengthening the

other party’s contractual position. However, the court may not set

aside such transactions where the party benefiting from the

transaction is able to prove that, when entering into the

transaction, it acted in good faith as regards to the debtor’s

financial condition.

3.      Creditor Defraud

Transfers made by the debtor intentionally against the creditors’

interests may also be set aside if made within five years before the

bankruptcy request was filed. To have such transfers cancelled by

a court, the claimant must prove that the transferee, when

entering into the transaction, knew or should have known the

debtor’s financial condition and also knew or should have known

that the debtor acted in violation of the principle of good faith.

3.2  Claiming Debts
(a)     Bankruptcy

If the bankruptcy office decides to follow a simple liquidation

procedure, creditors of the bankrupt are invited to declare their

receivables within a period of not less than 20 days and no more

than three months of the announcement of this decision. Should

the liquidation of the bankruptcy estate be conducted by the

bankruptcy office through an ordinary procedure, the creditors and

persons making a claim against the bankruptcy estate must

register their claimed rights and proof of those claims with the

bankruptcy office within one month from the announcement date. 

(b)    Postponement of Bankruptcy

Not applicable.

(c)     Konkordato Restructuring

Creditors must inform the konkordato officer of their receivables

together with all the relevant evidence within 20 days from the

receipt of notice issued by the konkordato officer.
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(d)    Amicable Restructuring

Before applying to the court, the debtor prepares its restructuring

plan for negotiation and acceptance by creditors affected by the

plan, and invites such creditors to a meeting. In the meeting, a list

of attendees is prepared and the plan indicating the receivables of

each creditor is voted upon.

3.3  Rights of Secured and Unsecured Creditors
(a)     Bankruptcy

All debt collection proceedings initiated against the debtor before

the bankruptcy are suspended upon a declaration of bankruptcy

and terminated when the bankruptcy decision becomes final.

(b)    Postponement of Bankruptcy

In the event of postponement of a bankruptcy decision, the court

will take every measure to protect the assets of the relevant

company, while taking the recovery project into consideration.

Once a postponement decision is rendered by the court, no legal

proceedings can be initiated, including the proceedings performed

in accordance with the Law Regarding the Collection of Public

Receivables (Law No. 6183). In addition, proceedings initiated prior

to the decision will be suspended during the postponement period.

Upon postponement, statutes of limitation and prescription periods

related to the relevant legal proceedings will cease to run.

(c)    Konkordato Restructuring

During the konkordato period, all execution proceedings against

the debtor are suspended, new execution proceedings cannot be

filed and preliminary attachment orders cannot be executed.

Interest will not be incurred on receivables unless the konkordato

plan stipulates otherwise.

Within the konkordato period, privileged creditors are entitled to

commence or proceed with already initiated execution proceedings

by way of attachment, for receivables arising from: 

(i)      compensation payable by employers under an employment

agreement; 

(ii)     debts of employers to provident funds or institutions formed

in favour of the employees; and 

(iii)    receivables of maintenance arising from the law on domestic

relations.

Execution proceedings by way of foreclosure which were already

initiated against the relevant company due to receivables secured

by pledge or mortgage will continue and new execution

proceedings by way of foreclosure can be filed within the

konkordato period. However, protective measures cannot be

imposed due to such proceedings and the sale of pledged or

mortgaged asset cannot be carried out. 

(d)    Amicable Restructuring 

The court can issue orders to suspend or prohibit debt collection

proceedings. The court may decide to suspend execution

proceedings initiated by creditors affected by the project (and the

lawsuits related to such proceedings), including those filed under

the Law Regarding the Collection of Public Receivables (Law

No.6183). In addition, the court may prohibit the affected creditors

from initiating new execution proceedings, as well as the execution

of preliminary injunction and attachment orders.However, the

court cannot prohibit execution proceedings conducted by the

other creditors against the debtor.

3.4  Ranking of Claims
Bankruptcy estate liabilities are determined by a ranking scheme.

The accepted portion and rank of every receivable claim (other than

ownership claims) registered against the estate is shown in the

ranking scheme. 

Pledged or mortgaged assets form part of the bankruptcy estate

and a creditor with a prior perfected pledge or mortgage has a

privileged right over the proceeds generated from their sale . The

pledged or mortgaged assets are sold at the earliest and most

appropriate time by the bankruptcy administration, and the

proceeds are paid to the pledgee/mortgagee prior to the end of the

liquidation. Alternatively, the pledgee/mortgagee may initiate

execution by way of foreclosure of the pledge/mortgage following

the declaration of the bankruptcy. If the pledged or mortgaged

property is insufficient to satisfy the debt, the pledgee/mortgagee

becomes an unsecured creditor for the remainder.

Unsecured receivables or receivables secured but not covered by a

pledge or mortgage are registered and paid in the following order: 

(a)     First Rank:

a.       Employee receivables, including severance pay and notice

period compensations, accrued in the year before the opening

of the bankruptcy proceedings;

b.      Debts owed to the associations and the premises established

to fund or support employee relief funds; 

c.       All alimony receivables arising under family law, which

accrued in the year before the opening of the bankruptcy andTR
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which must be paid in cash.

(b)     Second Rank: Debts arising from the guardianship and

tutorship;

(c)     Third Rank: debts defined as “privileged debts” under specific

laws;

(d)    Fourth Rank: All other non-privileged debts.

After the top three debt categories are satisfied from the sale

proceeds, the remaining amount is distributed to creditors at the

fourth rank. If the remaining amount is not sufficient to satisfy

these debts, the remaining amount is distributed to creditors in

proportion to their receivables. Subsequently, insolvency

certificates will be issued for those creditors that could not collect

the full amount of their receivables. 

3.5  Debt Set-off  Before and After Bankruptcy
Debtors and creditors can mutually agree to restructure the debts

themselves. In addition (except for legal exemptions), a creditor

can set-off its receivables against any receivables payable to the

bankrupt. 

However, set-off will not be enforced for:

•        any receivable assumed by the debtor after it is declared

bankrupt; or

•        any debt assumed by the creditor after the debtor is declared

bankrupt; and

•        any receivable of a creditor based on a negotiable

instrument after the debtor is declared bankrupt, regardless

of such negotiable instrument being issued before, on, or

after the bankruptcy.

3.6  Interest
Upon a declaration of bankruptcy, interest will continue to accrue

on the bankrupt’s receivables included in the bankruptcy estate.

The interest rate applicable to receivables not secured by a pledge

or mortgage will be the rate applied for receivables arising from

non-commercial transactions.

3.7   Other Mechanisms to Secure or Recover Unpaid
Debts
The main mechanism used by trade creditors is a conditional sales

agreement containing a “retention of title” clause. The title of a

movable asset is transferred to the buyer upon physical delivery

of that asset. Accordingly, in order to retain title to a movable

asset, the seller and buyer must agree to the retention of title for

the goods sold, pending payment of the purchase price. The

retention of title agreement must be executed before the sale and

registered with a Turkish notary public. Creditors can also invoke

other procedures to recover unpaid debts (e.g. execution

proceedings). Initiation of execution proceedings is permitted

during the insolvency process, however, proceedings will be

suspended and no debt security will be granted in the above cases

(please also see Section 3.3; Rights of Secured and Unsecured

Creditors).

4.    LIABILITY

4.1   Director Liabilities for Trading Distressed
Company
Board members are required to perform their duties with the care

of a prudent administrator and to protect the company’s interest

by acting in good faith.

A company is liable for torts committed by authorised

representatives or managers when performing their duties. The

company’s right of recourse against such persons is reserved. In

principle, the Board is an authorized representative, and therefore,

its members and directors may be subject to tort liability. 

Board members and directors will be held liable towards the

company, its shareholders, and its creditors for damages caused by

violating their legal obligations under the law and the articles of

association. 

Some specific provisions regarding liabilities of board members and

directors are as follows:

•        If the documents, prospectuses, circulars, representations and

warranties regarding corporate transactions (e.g.

incorporation, capital increase, capital decrease, merger,

division, conversion and issuance of securities) are found to

be false, incorrect, fraudulent, deceptive or misleading,

individuals who are responsible for preparing, making and

providing such documents, prospectuses, circulars,

representations and warranties, as well as individuals involved

in preparing, making and providing such false, incorrect,

fraudulent, deceptive or misleading documents, prospectuses,

circulars, representations and warranties will be held liable for

related damages, if they are found to be at fault.
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•        If individuals, including the company’s directors, are found to

be at fault by misrepresenting the company’s capital as fully

subscribed or paid, these individuals will be severally liable for

payment of the unpaid shares plus interest, as well as for

damages incurred. Individuals who are fully aware that a

person who subscribed to pay a portion of the capital is unable

to do so but nevertheless approve the subscription, will be

held liable for damages incurred due to non-fulfilment of the

payment obligation.  

•        Individuals who deliberately overvalue (i) a non-monetary

asset to be contributed as capital, or (ii) business to be

acquired and who misrepresent the status and conditions of

such assets or business, will be held liable for the damages

incurred as a result this misrepresentation. 

•        If money was collected from the public to found a company

or increase the company’s capital without prior authorization

of the Capital Markets Board, the board members will be

severally liable for the reimbursement of public’s money. 

•        In the event the company incurs damages, each shareholder

and the company can request the compensation of such

damage. If a company which incurred damages goes

bankrupt, the creditors of that company will be entitled to

request the company to be compensated. However, the

bankruptcy administration should first address compensation

requests of shareholders and the company’s creditors.

4.2  Liabilities for an Insolvent Company’s Debts
Upon declaration of bankruptcy, all attachable assets, receivables

and rights of the bankrupt company constitute the bankruptcy

estate. The debts of the bankrupt company existing at the time of

declaration constitute “bankruptcy receivables” since they must

be registered with and requested from the bankruptcy estate.

However, the debts incurred following the declaration of

bankruptcy cannot be requested from the bankruptcy estate. 

In addition to bankruptcy receivables, expenses made by the

bankruptcy office or bankruptcy administration (on behalf of

bankruptcy estate) during the period between the declaration of

bankruptcy and the finalization of the liquidation procedure can

also be requested from the bankruptcy estate. Among these

expenses are those related to the announcement of the

bankruptcy decision, keeping records of the bankrupt’s assets and

debts of the bankrupt company, protection (storage) of the assets

registered with the bankruptcy estate and fees of the liquidators. 

Upon declaration of bankruptcy, the bankrupt’s power to dispoe

of goods and rights registered with the estate is limited. The

bankrupt company cannot engage in transactions which may

decrease the value of the estate. Only the bankruptcy

administration may do so.

Upon declaration of bankruptcy, all the debts of the bankrupt

company will automatically become due and payable, except

for the claims secured by a mortgage over the bankrupt

company’s real property.

4.3  Criminal Liabilities
In the event of non-compliance with specific compulsory

provisions of the TCC, the Turkish Criminal Code (Law No. 5237)

may impose sanctions. 

(a)    Breach of Trust

Whoever disposes of assets entrusted to him/her in the capacity

of fiduciary, as a result of profession, art, commerce or service

relationship or for any other reason, in favour of himself/herself

or someone else will be sentenced to to imprisonment for a term

of one to seven years and a judicial fine for up to 3,000 days 6 .  

(b)   Misrepresentation Concerning the Company

If, through public statements or reports, or recommendations

submitted to the shareholders’ general assembly, the company’s

board members provide or cause provision of incorrect,

fraudulent or misleading information in a manner so as to cause

damage, they will be sentenced to imprisonment for a term of

six months to three years and a judicial fine of up to 1,000 days. 

(c)    Divulging Trade Secrets

Whoever divulges, discloses or makes available to an

unauthorized third party a trade, banking or client secret, which

was entrusted to him/her in his/her capacity as a fiduciary, may,

upon complaint, be sentenced to imprisonment for a term of

one to three years and a judicial fine of up to 5,000. If these

secrets are divulged to a foreign national residing outside Turkey

or his/her employee, the sentence will be increased by one third. 

(d)    Practice Usury

Whoever lends money to another person for the purpose of

making profit from money trading may be sentenced to

6      Under the Turkish Criminal Code, judicial fine is calculated on a daily basis. Daily judicial fine varies between TRY 20 – TRY 100TR
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imprisonment for a term of two to five years and a judicial fine of

up to 5,000 days.

5.    EFFECTS OF INSOLVENCY ON INSOLVENT

5.1   Acceleration of Maturity of Insolvent’s Debts
Upon the declaration of bankruptcy, all debts of the bankrupt

company will automatically become due and payable, except for

those claims secured by a mortgage over the bankrupt

company’s real property. The declaration of bankruptcy has no

effect on the bankrupt company’s receivables from third parties.

The bankruptcy administration can claim these receivables once

they are due and payable.

5.2   Effects of the Proceedings on Assets of the
Insolvent
(a)    Bankruptcy

At the time of the declaration of bankruptcy, all the bankrupt

company’s attachable assets constitute the bankruptcy estate.

Pledged assets will also be included in the bankruptcy estate.

However, the pledgee’s privileged right is protected. Pledged

assets should be sold by the bankruptcy administration as soon

as possible. The debtor’s assets and rights that were attached

before the bankruptcy will also be included in the bankruptcy

estate. 

(b)    Postponement of Bankruptcy

In the event of a postponement of the bankruptcy decision, the

court should take measures to protect the company’s assets, while

also taking the recovery project into consideration. Pledged goods

cannot be sold nor can protective measures over those goods be

granted over these goods.

(c)    Konkordato Restructuring

Without permission of the execution court, the debtor cannot place

liens, transfer ownership of equipment necessary for continuing its

business, nor be a guarantor. The debtor also cannot make

gratuitous disposals. 

(d)    Amicable Restructuring

The court may take necessary measures to protect the company’s

assets. 

5.3  Outgrowth of the Legal Proceedings 
(a)    Bankruptcy

Proceedings started against debtor before bankruptcy will be

suspended upon a declaration of bankruptcy, and will be foreclosed

following finalization of the bankruptcy decision. No other new

proceedings can be initiated against the company as long as the

liquidation continues. 

Creditors can continue to proceed with mortgage foreclosures and

can exercise their rights against the bankruptcy estate even after the

declaration of bankruptcy. Proceedings initiated by the bankrupt

company before the declaration of bankruptcy will not be suspended

or subject to foreclosure. In principal, the bankruptcy administration

continues these proceedings.  Save for exceptional cases7,  lawsuits

filed by or against the bankrupt company before the bankruptcy

declaration will be suspended. This suspension will continue until at

least the tenth day following the second meeting of the creditors; the

lawsuits may continue thereafter.

(b)    Postponement of Bankruptcy

Upon postponement of the bankruptcy decision, no legal

proceedings, including proceedings in accordance with the Law

Regarding the Collection of Public Receivables (Law No. 6183) can

be initiated, and proceedings initiated prior to the decision will be

suspended. Statutes of limitation and prescription periods will cease

to run.

(c)     Konkordato Restructuring

Lawsuits can continue and new lawsuits can be filed against the

debtor. Execution proceedings will be suspended, no new proceedings

will be initiated and attachment orders cannot be executed.

(d)    Amicable Restructuring

Amicable restructuring does not automatically prevent creditors from

initiating legal proceedings against the debtor. That said, the

competent court may decide to suspend claims against the company

by those creditors affected by the terms of the restructuring plan

until it approves or rejects the proposal.

7      Lawsuits for damages arising from the violation of reputation and bodily injury, lawsuits regarding disputes regarding marriages, civil status or alimony and lawsuits filed in connection
with proceedings for foreclosure of pledge/mortgage will not be suspended.

TR
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5.4  Circumstances for Continuing Business
(a)    Bankruptcy

Upon a declaration of bankruptcy, only liquidation processes can be

conducted and carrying on business is not permitted. The bankrupt

has limited power to dispose of goods and rights included in the

bankruptcy estate. The bankrupt company cannot engage in

transactions which may decrease the bankruptcy estate’s value.

(b)     Postponement of Bankruptcy

The debtor may continue operating under court supervision

through an appointed administrator. The competent court may

take all necessary measures to protect the company’s assets and

appoint a trustee to perform all management board duties or to

supervise the mangement board’s activities.

(c)    Konkordato Restructuring

The debtor may continue operating under the konkordato officer’s

control. The konkordato officer is responsible for supervising the

acts of the debtor, reporting to the execution court and informing

the creditors of the konkordato period. The execution court may

permit important transactions like pledge perfection, acting as

guarantor, or transferring the enterprise.

(d)    Amicable Restructuring

If the court takes measures to protect the debtor’s assets, the

creditors and the debtor,(or, if they fail to agree on one, the court)

can appoint one or more mid-term auditors, who have the

necessary knowledge, experience and characteristics (as agreed

upon by the creditors and debtor) to assume responsibility for

directing, managing, and supervising the debtor’s activities from the

date of the appointment until the court’s approval or rejection of

the project. The court can, in its approval decision, appoint one or

more project supervisors, who will have the authority to supervise

the project and to report on its progress to the creditors. Where the

creditors fail to agree on one, the court may also appoint an auditor. 

5.5   Authority to Supervise or Carry On
(a)    Bankruptcy

The bankruptcy manager is the estate’s legal representative. It is

entitled to secure the estate’s benefits and has a general power to

take all necessary steps to advance the liquidation. The bankruptcy

managers are controlled by the bankruptcy office.

(b)    Postponement of Bankruptcy

The court is the supervisory authority. The court appoints

administrators in order to supervise the company.

(c)    Konkordato Restructuring

The company is under the konkordato officer’s control.

(d)    Amicable Restructuring

The court is the supervisory authority.

5.6  Restrictions
A bankrupt company and its shareholders cannot participate in

public tenders. 

5.7   Effect of Proceedings on Directors, Shareholders,
Employees
In all procedures, receivables arising from the employment

compensation payable by employers are the highes ranking unsecured

debts and are paid after satisfaction of the secured creditors.

5.8   Financing the Proceedings
(a)     Bankruptcy

All expenses related to the bankruptcy proceedings, bankruptcy

lawsuit and liquidation are payable in advance by the creditor

requesting the bankruptcy.  Expenses such as bookkeeping, custody

of assets, bankruptcy administration fees, announcement and sale

expenses are payable by the bankruptcy administration. 

(b)    Postponement of Bankruptcy

The expenses are paid by the debtor.

(c)    Konkordato Restructuring

All konkordato expenses are paid in advance by the debtor. 

(d)    Amicable Restructuring

The expenses are paid by the debtor.

5.9  Effect of Proceedings on Contracts
(a)    Bankruptcy

In certain cases, bankruptcy of a party to an agreement results in the

termination of the agreement (e.g. lease agreements, attorneyship

agreements, financial leasing agreements, agency agreements,

commission agreements). Subject to certain conditions, sale

agreements, ordinary lease agreements, loan agreements, service

agreements, construction agreements and mandate agreements

will not be terminated upon bankruptcy. If an agreement is not

terminated upon bankruptcy, execution of that agreement will be

recorded as a receivable by the bankruptcy administration.

TR
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(b)    Postponement of Bankruptcy

Since the company will continue to operate, the company may

terminate agreements in the regular course of its business. 

(c)    Konkordato Restructuring

Mutual agreements will not be terminated in the event of

konkordato restructuring. The creditor (a party to the konkordato

restructuring) can request a guarantee for its receivables.

Otherwise, it can terminate the agreement.

(d)    Amicable Restructuring

The restructuring project’s terms will override all agreements

executed with creditors affected by the project. In addition, the

following rules in agreements to which the debtor was a party will

not apply, regardless of whether or not the agreements were

concluded with creditors that are affected by the project:

•        Rules that could lead to the amendment or termination of

the project;

•        Rules providing that the debtor’s use of restructuring is an

act of default or breach of the agreement. 

6.    ADDITIONAL FINANCE

6.1   Obtainment of Additional Financing
(a)    Bankruptcy

A bankrupt company cannot obtain additional financing

bankruptcy. Where a bankruptcy declaration is postponed because

the creditors agreed on a restructuring plan, the company can

obtain additional financing accordingto the plan’s terms. 

(b)    Postponement of Bankruptcy

Please see Section 6.1.(a).

(c)    Konkordato Restructuring

The debtor can obtain financing from a "financial source" (including

loans, goods and services) if this is necessary to continue

operations or maintain or increase the value of assets. If it is

necessary to provide security for the funds, it can be provided by

the debtor’s physical assets that are not currently pledged as

security for a loan.

(d)    Amicable Restructuring

Please see Section 6.1. (c).

6.2  Repayment Priorities
Not applicable.

7.    TAX LIABILITIES & STATE SUPPORT

7.1    Tax Liabilities per Proceeding
Under Turkish law, the liability of shareholders in joint stock

companies is limited to the payment of their subscribed share

capital. The exception to this principle is board members’ liability

arising from tax and other public debts of the joint stock

company. 

Article 35 Bis of the Law Regarding the Collection of Public

Receivables (Law No. 6183) provides that, if public receivables

cannot be collected in whole or part from the company’s assets,

such receivables will be collected from the assets of the legal

representatives. 

This article further provides that, if legal entities enter into

liquidation or are already liquidated, this will not remove the

legal representatives’ liabilities that arose before the liquidation.

The representatives are entitled to recourse from the debtor

company for the amounts paid in accordance with this article. If

the current legal representatives differ from those who were

authorized as of the date the public debt arose, all of these

former legal representatives will be severally liable for the

payment of the relevant public debts.

Under Article 331 of the Tax Procedural Law (Law No. 213), those

who violate the provisions of the aforementioned Law will be

sentenced to penalties including penalties arising from loss of

tax revenue and irregularity.  If a company enters into liquidation

or is already liquidated, liability of the legal representatives

arising prior to the liquidation date is not removed. 

7.2   Availability of State Aid 
Under Article 3/5 of the Law Pertaining to the Monitoring and

Auditing of State Supports (Law No. 6015), state support can

only be provided as set forth under the previously mentioned

Law.

The relevant law does not stipulate state support for distressed

businesses. Thus, state support is not available for insolvent

companies.

TR
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8.    ALTERNATIVE FORMS OF DEBT RECOVERY 
AND RESTRUCTURING

8.1   Informal Rescue or Insolvency Proceedings 
Financial restructuring may be conducted in an informal way,

provided that there is an agreement between the debtor and its

creditors. In this event, general rules of contract law will apply. As

there is no formal requirement, such financial restructuring can be

very flexible but is not binding on other creditors. 

8.2  Circumstances
A bankrupt who conduct fraudulent transactions intended to cause

its creditors to incur losses before and after its bankruptcy will be

considered a fraudulent bankrupt and will be sentenced as per the

Turkish Criminal Code. Fraudulent transactions include causing

creditors to incur damages by way of concluding fictitious

proceedings, transactions or agreements.  

Under circumstances where the debtor may be declared bankrupt

or following a bankruptcy declaration, agreements between the

debtor and its creditors must not be executed with the intent to

hide assets from other creditors so as to prevent them from

collecting their receivables and cause them to incur losses.

8.3  Reorganizing Approach 
(a)    Bankruptcy

After commencement of bankruptcy proceedings but before the

court declares the bankruptcy, the following can present a

restructuring plan to the court and request postponement of

bankruptcy: 

•        Individuals authorized to manage and represent the company

or co-operative; and

•        Creditors.

As per the above rule, if the court considers the project legitimate

and persuasive, it may postpone bankruptcy, resulting in a stay of

the current bankruptcy proceedings. The company in question can

continue its operations. At that time, proceedings to enforce

pledges over receivables can be initiated or continued. Pledged

goods cannot be sold and protective measures over those assets

cannot be granted. 

In addition, an administrator is assigned to the company and issues

a report every three months indicating whether there is any

improvement in the company’s financial conditions. Should the

relevant administrator report that the company failed to improve,

the court may decide to cancel the postponement. 

(b)    Konkordato Restructuring

If the restructuring proposal is not approved by the court for a

reason other than the debtor’s dishonesty, a new request can be

filed. In the event that an approved konkordato plan is violated,

creditors will initiate execution proceedings against the debtor in

order to collect their receivables.

(c)    Amicable Restructuring 

In the event that some of the project’s terms are violated in a

manner that effects only some creditors, the amended project is

presented to the court for approval if the violated creditors

achieve an agreement with the debtor regarding the amendment.

If it is mandatory to make this amendment in order to ensure the

continuation of the project, and if the amended project leaves the

violated creditors in a position more advantageous than other

creditors affected by the project, the court will ratify the amended

project. 

If the debtor fails to perform all or some of its project liabilities,

the court is notified by the supervisor, debtor, or creditor affected

by the project, whereupon the court can take necessary measures

to protect the debtor’s assets. In the event debtor’s obligations

are not fulfilled, the project is not executed and cannot be

amended, and the creditor cannot collect its receivable in whole

or in part. The court can immediately decide to declare the debtor

bankrupt.

8.4  Pre-packaged Plans
The liquidators can sell the assets of the company by way of

negotiation. In order to conduct a pre-packaged sale, a decision

should be adopted by the company’s general assembly.

9.    INTERNATIONAL ASPECTS

9.1   Recognition of International Insolvency and
Rescue Proceedings
Procedures and judgments of other jurisdictions regarding the

bankruptcy are not recognized or executed by Turkish courts. 

TR
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9.2   Applicable Legislation or Case Law 
A company duly established in Turkey in accordance with Turkish

law can only be declared bankrupt in Turkey. Turkish law will apply. 

From an international perspective, should a bankrupt company,

duly established in Turkey under Turkish laws have any assets in a

foreign country, the liquidation of those assets will be conducted

pursuant to the laws of that country.  If a foreign company is

declared bankrupt abroad and has assets in Turkey, a person

authorized in accordance with the relevant foreign law to conduct

the liquidation procedures can proceed with the asses-liquidation

without obtaining recognition and/or enforcement of the

bankruptcy decision in Turkey.

9.3  Cooperation in Concurrent Proceedings
Turkish courts hold exclusive jurisdiction over execution and

bankruptcy proceedings and therefore, decisions rendered by foreign

courts are unenforceable in Turkey. For this reason, direct

participation of Turkish courts in concurrent proceedings in other

jurisdictions is not applicable. Courts may consider the decisions of

foreign jurisdictions in their proceedings.

9.4  International Treaties, Model Laws or EU
Legislation
There is no international treaty, model law or EU legislation to which

Turkey is a party with respect to insolvency and bankruptcy

proceedings.

9.5   Special Procedures for Foreign Creditors in Local
Insolvency Proceedings
A foreign claimant must deposit security for court costs (“cautio

judicatum solvi”), unless: 

•         the claimant is a national of one of the contracting states of the

Convention on Civil Procedure made at The Hague on 1 March

1954; or 

•         the claimant is a national of a state that signed a bilateral treaty

          with Turkey containing inter aliaa reciprocal waiver of the cautio

judicatum solvi requirement.
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