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Foreword 
With increasing regulatory pressure on Europe's banks to dispose of non-core assets and 
estimated trillions of non performing loans (NPLs) on their balance sheets, market 
commentators continue to predict increased levels of loan sale activity in coming times. 

The purchase of distressed loan portfolios is proving to be an attractive investment strategy 
for many investors but in order to achieve returns not only does there need to be a clear 
understanding of the underlying assets but also a clear appreciation of the landscape of the 
countries where the debt is held, for example in terms of regulation, enforcement rights, any 
anti-usury laws and tax, to name but a few points. 

Our NPL team brings together lawyers from a variety of practice areas to provide a full-service 
offering. Our multi-disciplinary approach allows us to advise on the structuring and financing 
of NPL trades through to potential enforcement in a huge number of countries. In the following 
pages we have selected some of the key legal and practical issues to be aware of if 
conducting an NPL trade in jurisdictions which are strongly anticipated to be key areas of 
activity. 

We trust that you will find this booklet helpful but do not hesitate to contact the team if you 
require further insight. 
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Czech Republic 
Practical Issues 

The Local Market  

What proportion of loans in the local 
market are considered non-
performing loans? 

According to data provided by the Czech National Bank (the 
regulatory supervisor of the Czech financial market), the 
percentage of non-performing loans differs between various 
categories of borrowers. 

As at February 2017, the percentage of non-performing 
loans with respect to consumers is 3.1%, whereas the 
percentage of non-performing loans with respect to non-
financial entities is 5.2%. 

The Czech National Bank reports a gradual decline in the 
percentage of non-performing loans. 

Is there an established market for 
trading of non-performing loans? If 
so, are trades of a large face value 
(e.g. in excess of €50,000,000) 
common? 

Lately, receivables from non-performing loans have been 
transferred mostly by non-bank loan providers 

In our experience, trades in excess of EUR 50M are not 
common. 

Are there local independent servicers 
focused on servicing of non-
performing loan portfolios? 

Yes, there are local specialised servicing entities 
established in the Czech market, such as Reform Capital, 
s.r.o. or KRUK Česká a Slovenská republika s.r.o. 

What is the frequency of purchase 
agreements concerning the sale of 
non-performing loans being 
governed by local law as opposed to 
English or US law? 

Purchase agreements (or agreements on assignment of 
receivables) regarding receivables from non-performing 
loans are commonly governed by Czech law. 

Currency 

What is the local currency? CZK (Kč, Koruna česká). 

What is the frequency of non-
performing loans being denominated 
in foreign currencies as opposed to 
the local currency? 

In our experience, the majority of non-performing loans are 
denominated in CZK or EUR. 

If the loan is denominated in a foreign 
currency, does the underlying 
borrower as a matter of law have a 
right to convert loans denominated in 
foreign currency to the local 
currency? If so, at what rate, spot or 
mandatory fixed rate? 

Under Czech law, the borrower is obliged to repay principal 
on the loan in the currency in which it was drawn. The same 
requirement applies to payment of interest. 

However, parties may deviate from this statutory 
requirement in the loan agreement and agree otherwise. 
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Legal Issues 

Transfer  

Is transfer of all rights under local law 
permitted or is transfer limited to the 
right to receive payments? 

Under Czech law, by transferring a receivable the transferee 
automatically acquires the accessories (such as guarantees 
of security) and rights (such as enforcement rights) 
associated with the transferred receivable However, in order 
to give effect to the transfer against the borrower and any 
other security provider, the transfer must be notified to the 
borrower and such other security provider. 

Receivables may either be transferred individually or as a 
portfolio of receivables, in Czech soubor pohledávek 
(including existing and future receivables). 

In addition to a transfer of receivables, Czech law also 
recognises a transfer of the entire agreement based on 
which one party to the agreement assigns all its rights and 
obligations arising under the agreement to a third person. 
The consent of the borrower must be obtained (and other 
requirements fulfilled) for the purposes of a valid transfer of 
the entire agreement. 

Is transfer of all obligations in 
connection with the loans under local 
law permitted? 

Under Czech law, a transfer of all obligations in connection 
with loans to a third person is possible, however, the 
consent of the other party is required in order to give effect 
to the transfer. 

Are there any restrictions under local 
law regarding transfer of loans? 

Generally, a transfer of receivables under Czech law does 
not require the consent of the debtor. However, the transfer 
must be notified to the borrower and any other security 
provider in order to give full effect of the transfer (i.e. until 
notified, the borrower may still fulfil its obligations towards 
the transferor and the transfer is not effective towards the 
other security provider). 

Transfer of receivables is prohibited under Czech law: 

(a) if the receivable ceases to exist upon the death of the 
borrower, or 

(b) where the change in identity of the creditor would alter 
the content of the receivable (i.e. the content of the 
underlying obligation) to the detriment of the borrower. 

Transfer of a receivable might also be prohibited by a loan 
agreement, in which case a prior agreement of the parties 
permitting the transfer would need to be concluded. 

Furthermore, a transfer of bank receivables requires 
disclosure of information protected under bank secrecy 
regulations and, therefore, would require the consent of the 
borrower. However, if a borrower is in default with meeting 
its financial obligations for a period exceeding 60 days, the 
duty of the bank to maintain the bank secrecy is restricted 
and the bank may inform third persons of the name of the 
defaulting borrower and the nature of the breached 
obligation without the borrower's consent. 
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In the case of a transfer of an agreement (i.e. all rights and 
obligations under the agreement), the transfer will not be 
effective unless: 

(a) the consent of the counterparty is obtained; 

(b) the nature of the agreement does not exclude the 
transfer (for example a commitment of the borrower to 
the personal fulfilment of an obligation); and 

(c) the loan agreement has not been fully performed by all 
parties. 

What if any is the common market 
position on assignment provisions in 
loan agreements? 

The common market position for loan agreements is: 

(a) to permit a lender to assign (i.e. transfer) its receivables 
and its rights and obligations from the loan agreement 
and to include in the loan agreement the borrower's 
consent thereto; and 

(b) to restrict the borrower from any transfer or assignment 
without the prior written consent of the lender. 

Are any separate actions required to 
transfer any guarantees and/or 
security interests or does this 
happen automatically upon transfer 
of the loan? 

A transfer is not effective towards the security provider until 
such security provider is notified of the transfer by the 
transferor, or until the transfer is proven to it by the 
transferee. 

In certain situations, a transfer of the benefit of a security 
interest or a guarantee requires additional actions. For 
example, as regards the most common security interests: 

(a) Receivables secured by mortgage over real 
property: the full effect of any transfer of receivables 
secured by a mortgage over real property will only occur 
upon the new pledgee being registered in the Cadastral 
Register. 

(b) Receivables secured by a registered pledge: in order 
to transfer a registered pledge (whereas the registration 
of the pledge into the Register of pledges is required in 
relation to a real property which is not registered in the 
Cadastral Register, an enterprise and a collective item), 
it is necessary to record the new secured party with the 
Register of Pledges. 

(c) Receivables secured by pledge of ownership 
interest: in order to give effect to transfer a pledge over 
an ownership interest, it is necessary to record the new 
secured party in the Commercial Register. 

(d) Receivables secured by a pledge over registered 
certificated shares: a transfer of registered certificated 
shares requires the endorsement and handover of the 
shares to the transferee.  

With respect to the purchase of the 
loans, are there any withholding tax, 
stamp duty, VAT or other tax 
concerns? 

Trading in loans is a complex issue that can result in 
different VAT treatment depending on particular conditions 
or the terms of the underlying agreements. In general, for 
VAT purposes it is important to distinguish between the 
following transactions for consideration: 

(i) provision of loans, which is considered as financial 
services and exempt from VAT with no right for VAT 
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deduction; 

(ii) transfer of loans (receivables) acquired from a third 
party, which is considered as financial services and 
exempt from VAT with no right for VAT deduction; and 

(iii) services relating to trading in loans, which are 
considered as services subject to VAT of 21% (e.g. 
factoring services). 

In addition to the above, the Czech VAT legislation includes 
exceptions for the transfer of certain receivables which are 
exempt from VAT (i.e. VAT rules do not apply). 

Transfer of receivables is not subject to any stamp duty. 

Payments made in respect of receivables to Czech non-
resident transferees is viewed as a Czech source income 
and subject to Czech income tax. Czech debtors are 
required to withhold 1% tax securement (collateral) in order 
to secure the payment of such income tax. This taxation is 
frequently relieved by a particular tax treaty. 

Interest paid to tax non-residents is generally subject to 15% 
Czech withholding tax. This taxation is frequently relieved by 
a particular tax treaty. 

The 35% tax rate applies to interest paid to recipients of 
states with which the Czech Republic does not have any tax 
treaty or treaty for exchange of tax information. 

Regulatory Issues 

Are there any lending licenses which 
would be required of a purchaser of 
non-performing loans? 

Under the Czech Trade Licensing Act, the purchase of non-
performing loan receivables belongs to a group of so called 
"free trades" which only require notification to the Trade 
Licensing Office regarding commencement of such activity. 

As a general rule, no special licence granted by the Czech 
National Bank is required. 

Are there any licenses required to 
service non-performing loans? 

Generally not. 

Are any other licenses relevant to a 
purchaser of a portfolio of non-
performing loans? 

No. 

Are there any techniques commonly 
used to satisfy licensing 
requirements? (e.g. sub-
participations or securitisations) 

No. 

Is there a legislative track record of 
enhanced consumer protection? (e.g. 
during the financial crisis, the US 
government legislated to allow 
borrowers under residential 
mortgages to "give the keys back" 
and walk away from the debt) 

The new Customer Credit Act, which aims to strengthen 
consumer protection, became effective in the Czech 
Republic in December 2016. 

The Czech National Bank is responsible for supervising 
compliance with the rules of consumer protection on the 
financial market by the selected entities (e.g. banks and 
foreign bank branches, credit unions, investment firms and 
intermediaries, insurance companies, pension funds, 
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insurance intermediaries, etc.). 

The Czech Civil Code provides for the basic framework of 
protection for consumers and certain other protected 
parties. 

Are there any regulatory restrictions 
on disclosure of loan documentation 
or information regarding the 
borrower or security package? 

Yes. The law provides for banking secrecy rules that apply 
to disclosure of confidential data relating to banking 
transactions, and bank financial services including account 
balances and deposits. Unless the law provides otherwise, 
the information protected under the bank secrecy must not 
be disclosed to third parties without the consent of the 
borrower. The legal exceptions usually relate to disclosure 
of information to public authorities. 

Additionally, data protection regulations and rules of 
protection of business secrets of an enterprise must be 
complied with. 

Enforcing Security 

What are the methods for enforcing 
security interests? 

Under Czech law, a pledgee may satisfy its claim: 

(a) in a manner agreed in writing with the pledgor (such as 
foreclosure of assets); 

(b) in a public auction; or 

(c) by sale of pledged assets pursuant to the Civil 
Procedure Code. 

If the parties agree that the pledgee may sell the pledged 
assets otherwise than in a public auction, the sale has to be 
conducted with professional care in the interests of both the 
pledgee and the pledgor, and at a price for which a 
comparable asset can usually be sold under comparable 
circumstances at a given place and time. 

The pledge may be enforced (i.e. the assets may be sold) 
after 30 days following notification to the pledgor about the 
commencement of enforcement. 

The proceeds from the enforcement are subsequently used 
to discharge claims against the debtor. 

If the pledge is registered (in the Cadastral Register, the 
Commercial Register, etc.), the commencement of 
enforcement has to be registered in the respective register. 

What is the average timeframe for 
enforcement proceedings? 

Any security enforcement may be commenced upon 30 
days notice to the pledgor. 

In the event that the parties agree in writing on methods of 
enforcement other than a public auction or sale pursuant to 
the Civil Procedure Code, the enforcement may be 
accomplished within days or weeks, depending on the 
concluded method and conditions. 

Court enforcement proceedings may last from several 
months to several years. This will depend on the efficiency 
of a particular court and the defensive actions of the debtor. 
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Can a secured party foreclose and 
self-sell secured property? If so, what 
is the process? 

Generally, the parties may agree in writing that the pledgee 
may enforce the pledge in a manner different from public 
auction or sale pursuant to the Civil Procedure Code, that is, 
by way of foreclosure or self-selling of the pledged assets. 

In such a case, the sale has to be conducted, among other 
conditions, with professional care in the interests of both the 
pledgee and the pledgor, and at a price for which a 
comparable asset can usually be sold under comparable 
circumstances at a given place and time. 

However, until the secured debt becomes due, it is 
prohibited under Czech law to stipulate that a secured party 
may self-sell the secured assets in an arbitrary manner or 
foreclose the assets for an arbitrary or previously agreed 
price. Consequently, the value of pledged assets needs to 
be determined after the debt is due and needs to be based 
on objective criteria (e.g. by expert opinion). 

Furthermore, if the debtor is a consumer or a small or 
medium sized entrepreneur, the provisions on foreclosure 
and self-selling of secured property are excluded regardless 
of whether they were stipulated before or after maturity of 
the debt. 

Can the underlying borrower "hand 
the keys back" and walk away from 
its obligations? 

No, unless specifically agreed which is not usual. 

If the loan sale is done after an 
enforcement proceeding has begun, 
does the purchaser of the loans have 
to re-commence proceedings? 

The purchaser of the loan is not required to re-commence 
the proceedings, however its consent must be obtained for 
the purchaser to step into the position of the seller in such 
proceedings. 

Czech law also permits the transferor to enforce rights 
associated with transferred receivables on the account of 
the transferee upon the transferee's request, on the 
condition that the receivable is not being enforced by the 
transferee. 

Can the purchaser of the loan 
exercise the acceleration and 
enforcement rights under the loan? 

The purchaser is entitled to exercise all rights attached to 
the transferred receivable, including security interest rights, 
acceleration and enforcement rights. 

With respect to enforcement of any 
security interests, are there any 
capital gains, VAT, stamp duty or 
other tax concerns? 

The enforcement of security interests would result in 
recognition of VAT taxable supply, unless the transaction fell 
under the VAT exemption provisions (e.g. the transfer of 
shares or shareholding interest can be exempt from the 
VAT). 

Interest 

Are there any restrictions at law as to 
the maximum rate of interest 
payable? 

Yes. 

It is unlawful under Czech law to provide loans with an 
annual percentage rate and interest rate which are 
unreasonably high and constitute usury. 

However, there is no exact percentage specified. According 
to Czech case law, the conclusion that a particular rate 
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constitutes usury shall be made where it does not 
correspond to generally accepted rules of behaviour and 
moral principles of social order. An interest rate which is 
considerably higher than the usual interest rate at a given 
time (taking into account the maximum interest rate imposed 
on loans provided by banks) may be considered to violate 
good manners. 

Czech law also recognizes unreasonable disproportion. If 
the parties undertake to provide each other with a mutual 
performance and the performance provided by one of the 
parties is grossly disproportionate to the performance 
provided by the other party, then the injured party may 
request that the contract be cancelled and the original state 
restored. 

Is there a right to re-set interest (e.g. 
on termination of a "teaser" or initial 
fixed or reduced rate period) as a 
matter of law or common practice? If 
so, which party has this right? 

Under the Czech Consumer Credit Act the parties may 
agree on the right of a creditor to re-set interest and the 
manner of doing so. The creditor has to inform the 
consumer of any changes to the interest rate by a sufficient 
time in advance. Failure by the creditor to do so renders 
such a change invalid. 

Regarding mortgage loans, the fixed interest rate is set for a 
certain period ("fixation period") not shorter than one year. 
Any changes thereto need to be announced by the creditor 
at least three months before the beginning of the next 
fixation period. 
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Greece 
Practical Issues 

The Local Market  

What proportion of loans in the local 
market are considered non-
performing loans? 

According to data contained in the recent Monetary Policy 
Report issued by the Bank of Greece, the gross amount of 
non-performing exposures ("NPEs")1 amassed by the Greek 
banks at the end of Q1 2017 was €105.1 billion (compared 
to €108 billion at the end of 2015 and approximately €106 
billion at the end of 2016), representing approximately 
45.2% of total exposures. 

Broken-down per category, the percentage of non-
performing exposures out of all exposures in each 
respective category held by Greek banks is as follows: 

• Mortgage loans: 42.2% 

• Corporate loans: 45% 

• Consumer loans: 54.2% 

It is noted that in June 2016, the Greek banks, following 
consultation with the Bank of Greece and the European 
Central Bank, devised a roadmap running from Q3 of 2016 
through the end of 2019 for the gradual reduction of their 
non-performing loans. 

Is there an established market for 
trading of non-performing loans? If 
so, are trades of a large face value 
(e.g. in excess of €50,000,000) 
common? 

No - the greatest burden impeding the efforts of the Greek 
banks to revitalize their balance sheets has been the lack of 
an established secondary market for the trading of non-
performing loans. 

The Greek Government, within the context of Greece's Third 
Economic Adjustment Programme (the "Programme"), has 
introduced a new legal framework for the sale and 
management of non-performing loans, namely the Greek 
Law 4354/2015 (the "NPLs Law"), aimed at igniting activity 
in the Greek NPLs sector. However growth in the secondary 
trading market remains slow due to the ambiguity 
surrounding certain aspects of the newly adopted legal 
framework (which has gradually improved), as well as 
commercial issues, such as the large gap between ask/bid 
price with respect to NPL portfolios and the broader 
uncertainty concerning the Greek market. 

Despite this, the successful completion of the second review 
of the Programme and the ensuing buoyance in the local 
economic environment has created hopes for a boost in the 
secondary trading market for NPLs. In a move that can be 
construed as a positive omen for the future, Attica Bank 
recently announced the securitisation of €1.3 billion of non-

                                                      
1 Pursuant to the relevant definition provided for by the European Banking Authority, NPEs include both non-performing loans 
("NPLs"), i.e. loans where the debtor has not made scheduled payments for at least 90 days, and exposures where there is 
evidence that full repayment based on the contractual terms is unlikely without the bank's realization of collateral. 
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performing loans in a deal that will allow it to substantially 
reduce its NPE levels. Under a complex structure, Attica 
Bank will transfer the €1.3 billion of non-performing loans to 
an SPV, which will then issue two bonds (a senior and a 
junior note) that will be in turn sold to a third-party entity. 

Are there local independent servicers 
focused on servicing of non-
performing loan portfolios? 

One of the cornerstones of the NPLs Law is the introduction 
of the concept of specific NPL servicers (the "Servicers"). 

Under the NPLs Law, any such Servicer is required to be an 
SPV which, inter alia, is licensed by the Bank of Greece; at 
present, the Bank of Greece has granted 7 such licenses, 
with further applications in the pipeline for approval. 

What is the frequency of purchase 
agreements concerning the sale of 
non-performing loans being 
governed by local law as opposed to 
English or US law? 

Given the lack of secondary trading in the Greek NPL 
market, there is no "standard market" position with respect 
of the governing law of purchase agreements concerning 
NPLs. 

However, it is worth noting that the documents with respect 
to the securitisation structured and executed by Attica Bank 
referred to above are governed by Greek law. 

Currency 

What is the local currency? EUR 

What is the frequency of non-
performing loans being denominated 
in foreign currencies as opposed to 
the local currency? 

On the basis of our experience, bank loans and hence NPLs 
are predominantly denominated in the local currency. 

If the loan is denominated in a foreign 
currency, does the underlying 
borrower as a matter of law have a 
right to convert loans denominated in 
foreign currency to the local 
currency? If so, at what rate, spot or 
mandatory fixed rate? 

Greek law does not by default confer on the borrower the 
right to convert a loan denominated in foreign currency to 
EUR (as the local currency); this may only be possible if 
contractually agreed between the parties. However, such a 
right is not commonly granted to the borrower in practice.  

Legal Issues 

Transfer  

Is transfer of all rights under local law 
permitted or is transfer limited to the 
right to receive payments? 

Other rights, including any security package, may also be 
transferred along with the right to receive payments, 
provided that they are related to the transferred claims. 

Under the NPLs Law, the rights derived from the transferred 
receivables may be exercised only by the Servicers. 

Is transfer of all obligations in 
connection with the loans under local 
law permitted? 

Under the general provisions of Greek Law, transfer of both 
rights and obligations in respect of a loan is permitted in the 
form of a transfer of the relevant contractual relationship en 
bloc, entailing the assignment of rights to the purchaser and 
the concurrent assumption of obligations by the purchaser. 

In most cases, a transfer of the contractual relationship is 
effected through a tripartite agreement among the debtor, 
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the lender and the purchaser, by virtue of which the lender 
transfers all rights and obligations arising from the loan 
agreement to the purchaser, who consequently fully 
substitutes the lender into the contractual relationship with 
the borrower. 

It is anticipated that the Greek regulator will expand the 
NPLs Law to govern the transfer of the entire 
borrower/lender relationship (and not only the relevant 
receivables) to create a more effective framework. 

Are there any restrictions under local 
law regarding transfer of loans? 

According to the NPLs Law, all receivables deriving from 
loans granted by a credit or financial institution are 
transferable without the borrower's consent, irrespective of 
whether they are non-performing or performing, excluding 
any transfers of loans prior to the end of 2017 which are 
secured by the obligor's primary residence with a market 
value of no more than €140,000. Moreover, any contractual 
agreement between the transferor and the debtor prohibiting 
or restricting transferability of the relevant claims, cannot be 
enforced against the transferee to invalidate the transfer and 
must give rise to damages incurred by the debtor in order to 
support a claim against the transferor. 

In order for a transfer of NPLs to take place under the NPLs 
Law, the transferee needs to have entered into an 
agreement with a Servicer for the management of the 
receivables to be transferred. 

Additionally, a further prerequisite for a transfer of NPLs 
under the NPLs Law is that the debtor must have been 
extra-judicially invited by the lender, within the prior 12 
month period, to settle its obligations via a written proposal 
and provided with an appropriate settlement solution with 
specific repayment terms in accordance with the relevant 
Greek law. Note that the above prerequisite does not apply 
to (i) claims pending before a court, (ii) claims having been 
judicially settled, and (iii) claims against debtors who have 
been characterised as non-cooperative as per the relevant 
legislation. 

The relevant sale and transfer agreement must be 
registered with the public books kept with the competent 
register of pledges which shall be the registry of the Greek 
domicile of the transferor or, if transferor is not domiciled in 
Greece, the Athens public registry. The transfer takes effect 
as of such registration and any rights against third parties 
deriving from the transfer of the claims are acquired only 
after such registration. The registration must be announced 
to the debtor and any other security providers before the 
transfer is binding on the obligors. 

What if any is the common market 
position on assignment provisions in 
loan agreements? 

The common market position is that the lender may assign 
the receivables deriving from a loan agreement without the 
borrower's consent, whereas the borrower may not proceed 
to any assignment without the lender's prior consent. 

In any case, as mentioned above, the NPLs Law explicitly 
stipulates that any contractual arrangement between the 
transferor and the borrower cannot be invoked against the 
transferee. 
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Are any separate actions required to 
transfer any guarantees and/or 
security interests or does this 
happen automatically upon transfer 
of the loan? 

Upon completion of a transfer of a loan agreement, all 
accessory rights (including security interests) are 
automatically transferred without any other action being 
necessary. 

If the transferred claims are secured with a mortgage, a 
prenotation of mortgage, a pledge or any other accessory 
right or privilege that has been registered with a public 
authority or otherwise, then a change in the name of the 
beneficiary must be made with the relevant public authority. 

With respect to the purchase of the 
loans, are there any withholding tax, 
stamp duty, VAT or other tax 
concerns? 

As per the current NPLs Law, goodwill accruing from any 
transfer of receivables is subject to income tax in 
accordance with the general provisions of the Greek Code 
of Income Taxation. VAT is also applicable to the transfer, 
while accrued interests from repayments of transferred 
receivables are exempt from withholding tax. 

As per the costs concerning the registration of a transfer 
agreement in any public book or registry, a flat fee of €2,500 
is payable. A further surcharge of €500 may be payable in 
certain circumstances. 

Where the receivables transferred are backed with security 
(mortgage, prenotation of mortgage, pledge, and/or any 
other derivative right or lien), the beneficiary of such security 
needs to be substituted in the relevant public book or record 
kept at the competent Land Registry. For such substitution 
of the beneficiary, a flat fee of €20 is payable, excluding any 
other fee or duty. 

The NPLs Law expressly stipulates that the above 
registration costs cannot be passed-on to the obligor or the 
guarantor of the transferred receivables. 

Regulatory Issues 

Are there any lending licenses which 
would be required of a purchaser of 
non-performing loans? 

Pursuant to the NPLs Law, purchasers (as opposed to 
Servicers) of NPLs do not need to undergo a licensing 
process. However, under Greek law, purchasers are 
required to have explicitly included the acquisition of loan 
receivables in the "Objects" section of their constitutional 
documents. 

Also, as noted above, for any transfer of NPLs to occur 
under the NPLs Law, an agreement must be in place 
between the purchaser and a Servicer assigning to the 
Servicer the management of the underlying receivables. 

Are there any licenses required to 
service non-performing loans? 

Pursuant to the NPLs Law, Servicers need to be licensed by 
the Bank of Greece. In order to be eligible for such license, 
prospective Servicers need to adhere to the following 
requirements: 

(a) be either established in Greece or within the EEA with a 
branch in Greece; 

(b) have registered shares; and 

(c) have minimum share capital of €100,000. 

It is worth mentioning that Servicers, subject to explicit 
further approval from the Bank of Greece, may grant new 
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loans to borrowers for the sole purpose of refinancing 
existing debt. In such cases, the Servicer's share capital 
must be in a minimum amount of €4,500,000. 

Are any other licenses relevant to a 
purchaser of a portfolio of non-
performing loans? 

No. 

Are there any techniques commonly 
used to satisfy licensing 
requirements? (e.g. sub-
participations or securitisations) 

The NPLs Law is a newly adopted legal framework and as 
such there is lack of data surrounding licensing techniques. 
Nonetheless, the licensing process by the Bank of Greece 
has recently exhibited signs of acceleration due to the 
pressure placed upon the Greek authorities from the 
country's international creditors. Along those lines, a recent 
amendment of the NPLs Law targeted the streamlining of 
the licensing process. 

Is there a legislative track record of 
enhanced consumer protection? (e.g. 
during the financial crisis, the US 
government legislated to allow 
borrowers under residential 
mortgages to "give the keys back" 
and walk away from the debt) 

The NPLs Law stipulates that obligors of transferred 
receivables may not be worse-off in terms of protection 
afforded by their procedural and substantive rights as a 
result of the transfer of their obligations. Protections 
afforded to consumers under the NPLs Law are arguably 
more balanced vis-à-vis lender rights, rather than being 
considered "enhanced protections", for example, unilateral 
amendment of a term of the relevant agreements and/or of 
the underlying interest rate is not permitted. 

Are there any regulatory restrictions 
on disclosure of loan documentation 
or information regarding the 
borrower or security package? 

With respect to loan documentation, banking secrecy rules 
apply to any disclosure of such documentations, however 
such restrictions do not apply with respect to any disclosure 
to the Servicer of such loan, to the extent that such 
information is necessary for the servicing of the transferred 
receivables. 

With respect to any personal data, disclosure is permitted 
without the need to obtain the borrower's consent, to the 
extent necessary for the servicing of the transferred claims 
and according to the applicable personal data law. 

Enforcing Security 

What are the methods for enforcing 
security interests? 

The methods for enforcing security interests depend on the 
type of the security and the legal instrument of its creation. 

Enforcement methods include the following: 

(a) Judicial procedure leading to the liquidation of the 
debtor's assets through public auction. 

(b) Direct right of the secured party to collect any 
pledged claims. 

(c) Direct sale of the mortgaged assets, which may only 
take place under certain circumstances and 
exclusively for the enforcement of mortgages 
established over aircrafts and vessels. 

More direct and simple forms of judicial proceedings are 
permitted for liquidation of assets mortgaged or pledged to a 
banking institution legally operating in Greece. 
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Furthermore, with respect to enforcement of any security 
over financial collateral, in the event of default, the secured 
party may either: 

(a) realise or appropriate the financial collateral without any 
prior judicial or enforcement proceedings; or 

(b) apply a close-out netting by setting off the value of the 
financial collateral against the outstanding amount of 
secured obligations.  

What is the average timeframe for 
enforcement proceedings? 

The timeframe for enforcement proceedings depends 
largely on the type of the security and the enforcement 
procedure initiated, and also on the actions of the obligor in 
the course of such proceedings. 

Enforcement may last from just a few days (in the case of 
direct collection of pledged property) to several years (in 
case of public auction of a mortgaged real property). 

Can a secured party foreclose and 
self-sell secured property? If so, what 
is the process? 

Direct sale of mortgaged assets may only take place under 
certain circumstance and exclusively with regard to 
enforcement of mortgages established over aircrafts and 
vessels. 

In all other cases, public auction of the secured property 
must occur and the secured party may participate in the 
auction as a bidder. 

Can the underlying borrower "hand 
the keys back" and walk away from 
its obligations? 

Such an option is not provided for by Greek law. 

If the loan sale is done after an 
enforcement proceeding has begun, 
does the purchaser of the loans have 
to re-commence proceedings? 

No, the transferee substitutes the transferor in the relevant 
proceedings. Notification of the transfer to the competent 
court, authority or public official in charge of the 
enforcement is required. 

Can the purchaser of the loan 
exercise the acceleration and 
enforcement rights under the loan? 

 The relevant sale and transfer agreement should explicitly 
provide for the transfer of all rights that may result in the 
termination and/or acceleration of the loan agreement, 
otherwise the transferee would be able to exercise any 
acceleration rights only with the consent of the transferor. 
As for enforcement rights those are exercised by the 
beneficiary of the claim i.e. the transferee but only through 
the respective Servicer. 

With respect to enforcement of any 
security interests, are there any 
capital gains, VAT, stamp duty or 
other tax concerns? 

Apart from the fees payable with respect to registering the 
transfer of the loans (referred to above), no particular taxes 
are payable with respect to the enforcement of security 
interests other than the general provisions of the Greek tax 
legislation (if applicable to the transferee). 

Interest 

Are there any restrictions at law as to 
the maximum rate of interest 
payable? 

With respect to interest rates charged by banks, there are 
no law provisions restricting the maximum rate chargeable. 
The underlying rationale is that market forces, i.e. 
competition among banks, will result in the most borrower-
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friendly interest rates and thus no regulatory interference is 
needed. 

With respect to interest rates charged by non-bank entities, 
such interest rates are regulated by the Bank of Greece. 
Currently, the maximum permitted interest rate is 5.25% 
(and 7.25% respectively for default interest rate). Greek law 
stipulates that an agreement prescribing an interest rate 
exceeding the maximum rate permitted, as set by the Bank 
of Greece, is null and void for the excess part.  

Is there a right to re-set interest (e.g. 
on termination of a "teaser" or initial 
fixed or reduced rate period) as a 
matter of law or common practice? If 
so, which party has this right? 

Greek law does not by default confer on one of the parties 
the right to unilaterally re-set the interest rate. Such 
amendment may only be possible if contractually agreed 
between the parties and usually on the basis of objective 
criteria or a prescribed formula. 

Moreover, in cases of floating rate loans, Greek law 
prohibits a transferee from applying a higher interest rate 
margin than that set by the transferring credit or financial 
institution at the time of registration of the transfer, unless 
specific and objective criteria for such application had been 
precisely included in the initial loan agreement. 
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Hungary 
Practical Issues 

The Local Market  

What proportion of loans in the 
local market are considered non-
performing loans? 

Pursuant to the Financial Stability Report of the National Bank 
of Hungary (hereinafter: "NBH") dated on November 2016, the 
corporate NPL ratio is approximately 15 % and the consumer 
NPL ratio is 21%. 

Is there an established market for 
trading of non-performing loans? If 
so, are trades of a large face value 
(e.g. in excess of €50,000,000) 
common? 

In the corporate sector there is an established market for 
trading of NPLs, however in the consumer sector the market is 
evolving. 

Trades of NPLs in the corporate sector are not commonly in 
excess of €50,000,000 from our experience. 

Are there local independent 
servicers focused on servicing of 
non-performing loan portfolios? 

The Hungarian financial market is developing in this sector. 

Erste Bank and UniCredit Bank have recently sold a large 
amount of consumer NPLs. There are also local independent 
servicers focused on servicing NPL portfolios, for example the 
Intrum Justitia. 

What is the frequency of purchase 
agreements concerning the sale of 
non-performing loans being 
governed by local law as opposed 
to English or US law? 

From our experience, purchase agreements concerning 
Hungarian non-performing loan receivables are commonly 
governed by Hungarian law. 

Currency 

What is the local currency? HUF (Hungarian Forint) 

What is the frequency of non-
performing loans being 
denominated in foreign currencies 
as opposed to the local currency? 

In our experience, the majority of non-performing corporate 
loans are denominated in euro, non-performing consumer 
loans are denominated in Hungarian forint. 

If the loan is denominated in a 
foreign currency, does the 
underlying borrower as a matter of 
law have a right to convert loans 
denominated in foreign currency to 
the local currency? If so, at what 
rate, spot or mandatory fixed rate? 

Pursuant to recently passed Hungarian legislation, a 
consumer borrower has the unilateral right to convert the 
currency of the loan agreement into: 

(a) the currency in which the borrower primary receives more 
than 50% of its income or holds more than 50% of the 
assets from which the credit is repaid; 

(b) the currency of the state where the borrower was a 
resident at the time of the execution of the loan agreement 
or at the time when the currency conversion notification 
was submitted. 

The rate is prescribed by the law based on the exchange rate 
determined by NBH. 
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Legal Issues 

Transfer 

Is transfer of all rights under local 
law permitted or is transfer limited 
to the right to receive payments? 

The transfer of all rights is permitted under Hungarian law. 

There are 3 types of legal instruments for the transfer of loan 
receivables in Hungary: 

(a) Assignment of the receivables 

(b) Transfer of the contract 

(c) Transfer of a portfolio of loan or credit agreements or 
finance leases or a purchase of a portfolio of other 
receivables 

The particular requirements for the transfer of loan 
receivables will depend largely on which of the above 
structures applies. 

Is transfer of all obligations in 
connection with the loans under 
local law permitted? 

A transfer of both the rights and obligations in respect of a 
loan is permitted under Hungarian law. The transfer in such 
instance would be effected by means of a transfer of 
contract. 

A transfer of contract requires a tripartite agreement among 
the debtor, the seller and the purchaser, whereby the seller 
transfers its entire legal relationship with the debtor to the 
purchaser, including all rights and obligations and any and all 
accessory rights and ancillary rights. 

All rights and obligations of the seller shall accrue to the 
purchaser. The purchaser shall not be entitled to offset other 
existing claims of the seller from the debtor. The debtor shall 
not be entitled to offset other existing claims due from the 
seller as against the purchaser. The security of any claim 
transferred to the purchaser shall remain in effect. 

In the case of a transfer of a portfolio of loan and credit 
agreements, finance leases or a purchase of a portfolio of 
other receivables pursuant to the Credit Institutions Act, the 
requirements set forth above for the transfer of a contract 
shall apply with the exception that the transfer shall not be 
subject to consent from the borrower but the NBH's 
authorisation is required for the transfer. 

Are there any restrictions under 
local law regarding transfer of 
loans? 

With respect to any transfer of portfolios of loan and credit 
agreements or finance leases or a purchase of a portfolio of 
other receivables, in each case where the portfolio includes 
at least 20 contracts or where the value of outstanding 
payments under the portfolio is at least 10 billion forints, 
pursuant to the Credit Institutions Act, the transfer is 
permitted provided that the following requirements are met: 

(a) approval of NBH is obtained; and 

(b) the purchaser must be a financial institution. 
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What if any is the common market 
position on assignment provisions 
in loan agreements? 

The common market position on assignment provisions in 
loan agreements is to permit a lender to assign receivables. 

Any term prohibiting the assignment of a claim shall be null 
and void in respect of third parties but this shall not affect the 
assignor's liability for any breach of such term. 

Are any separate actions required to 
transfer any guarantees and/or 
security interests or does this 
happen automatically upon transfer 
of the loan? 

Assuming that the receivables are transferred by means of a 
transfer of portfolio, in principle, accessory rights and 
ancillary rights, such as a mortgage right or right of pledge 
and suretyship pass by operation of law to the purchaser of 
the receivable. However there are some further actions 
required for the transfer of the securities such as the 
registration of the mortgage in the relevant registries which is 
subject to specific formality requirements. 

However, the benefit of a guarantee cannot be assigned to a 
purchaser. In such instance, a new guarantee replacing the 
pre-existing one must be executed by the relevant guarantor. 

With respect to the purchase of the 
loans, are there any withholding tax, 
stamp duty, VAT or other tax 
concerns? 

Generally, under Hungarian law, a transfer of receivables 
does not give rise to any VAT, withholding tax or stamp duty 
payments. However, a separate tax analysis should be 
conducted on a case by case basis. 

Regulatory Issues 

Are there any lending licenses 
which would be required of a 
purchaser of non-performing loans? 

Yes, a banking license is required, i.e. a specific type of 
licence for the acquisition of receivables. 

Are there any licenses required to 
service non-performing loans? 

Yes, a servicing license is required. 

Are any other licenses relevant to a 
purchaser of a portfolio of non-
performing loans? 

No, other than as described above.  

Are there any techniques commonly 
used to satisfy licensing 
requirements? (e.g. sub-
participations or securitisations) 

No. 

Is there a legislative track record of 
enhanced consumer protection? 
(e.g. during the financial crisis, the 
US government legislated to allow 
borrowers under residential 
mortgages to "give the keys back" 
and walk away from the debt) 

Hungarian law does not permit consumers to give the keys 
back and walk away from the debt. 

However certain consumer protection laws apply. In 
particular, in a public auction of pledged property (where 
such property is the only residential property of the debtor 
and has been so for at least 6 months prior to enforcement), 
bids may only be accepted if the bid price covers 100% of the 
reserve price of the residential property. 

Are there any regulatory restrictions 
on disclosure of loan documentation 
or information regarding the 
borrower or security package? 

Yes - bank secrecy rules apply with respect to disclosure of 
data. However where the transferor and the transferee are 
both financial institutions, a portfolio transfer arrangement 
shall not constitute a breach of bank secrecy where the 
written consent for disclosure is obtained from the transferor's 
executive board. 
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Enforcing Security 

What are the methods for enforcing 
security interests? 

The secured party has the option to enforce either by way of 
judicial enforcement or by means other than judicial 
enforcement. The right to satisfaction by means other than by 
judicial enforcement shall be exercised, at the secured party's 
discretion: 

(a) through the sale of the secured property by the secured 
party; or 

(b) through the acquisition of the secured property by the 
secured party. 

What is the average timeframe for 
enforcement proceedings? 

Court enforcement proceedings may last from several weeks 
to a few years. It depends on the particular court's efficiency 
and workload, and on the defensive action initiated by the 
debtor. 

Can a secured party foreclose and 
self-sell secured property? If so, 
what is the process? 

Yes. 

The secured party must send notice in writing concerning its 
intention to sell the secured property to the borrower. 

Following the effective date of the right to satisfaction (i.e. 
when the right to enforce is enlivened), the secured party 
shall have the right to take possession of the secured 
property in accordance with Hungarian law for the purpose of 
sale and, to this end, to call the borrower to release the 
secured property into its possession by the time limit 
specified. 

When selling the secured property the secured party shall act 
in accordance with the principle of reasonable commercial 
practices, and in due observation of the borrower's interest. 

Can the underlying borrower "hand 
the keys back" and walk away from 
its obligations? 

Under Hungarian law the borrower can not hand the keys 
back. 

If the loan sale is done after an 
enforcement proceeding has begun, 
does the purchaser of the loans 
have to re-commence proceedings? 

Generally no. A change to the parties can be made during 
proceedings. 

Can the purchaser of the loan 
exercise the acceleration and 
enforcement rights under the loan? 

The purchaser can exercise the rights attached to the 
transferred receivable, including acceleration and other 
enforcement rights, including the right to enforce security. 

With respect to enforcement of any 
security interests, are there any 
capital gains, VAT, stamp duty or 
other tax concerns? 

There may be tax implications resulting from the enforcement 
of security interests but these would be highly dependent on 
the circumstances. 



Hungary 

Non-Performing Loans | 23 

Interest 

Are there any restrictions at law as 
to the maximum rate of interest 
payable? 

Yes. In respect of, consumer loans the annual percentage 
rate (APR) can not exceed 124% of the national base rate 
(set by the NBH). 

In respect of credit card contracts or payment accounts, or 
loans secured by a possessory mortgage, the amount of the 
APR can not exceed 139% of the national base rate. 

In respect of loans for purchasing durable consumer goods 
(other than motor vehicles) primarily used for personal, family 
or household purposes, the amount of the APR can not 
exceed 139% of the national base rate but only if the loan is 
directly disbursed to the vendor. 

Is there a right to re-set interest (e.g. 
on termination of a "teaser" or initial 
fixed or reduced rate period) as a 
matter of law or common practice? If 
so, which party has this right? 

The creditor has an unilateral right to re- set interest but 
subject to certain strict conditions under Hungarian law. 

In consumer mortgage loans, it is a common practice to 
establish different interest rates for different periods. 
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Italy 
Practical Issues 

The Local Market  

What proportion of loans in the local 
market are considered non-
performing loans? 

According to the Italian Banking Association (ABI), the 
percentage of bank loans representing non-performing 
loans in Italy reached its maximum at the end of 2015 with a 
gross amount equal to Euro 201 billion and an amount (net 
of any provisions) of €88.8 billion representing a ratio of 
4.91%. 

As of November 2016, the amount (net of any provisions) 
had reduced to €85.2 billion and the ratio to 4.80%. 
However, the gross value remained at €200.9 billion (as 
confirmed by Bank of Italy). 

In December 2016 the amount (net of any provisions) of 
NPLs rose again to €86.9 billion and the ratio to 4.89%. 

Is there an established market for 
trading of non-performing loans? If 
so, are trades of a large face value 
(e.g. in excess of €50,000,000) 
commonly seen? 

There has been a primary market for NPLs in Italy for 
several years following a boom in the early 2000s (due 
largely to the introduction of Italian legislation on 
securitisations). 

Transaction values range from a few million to over a 
hundred million euro. 

To assist larger banks in disposing of high volumes of NPLs, 
new measures have been introduced in recent years, 
including: 

(a) a state-backed guarantee on senior tranches of 
securitised NPLs ("GACS"); 

(b) the establishment of two private funds (called Atlante) 
for the purpose of subscribing for new equity in Italian 
banks and purchasing mezzanine and equity tranches 
of securitised NPLs; and 

(c) reforms of bankruptcy and foreclosure proceedings in 
order to accelerate and make more efficient the 
recovery procedures and the reduction of NPLs on 
banks' balance sheets. 

Following such law changes, two larger transactions have 
gone to the market, one by Banca Popolare di Bari (€480 
million) and the other Banco BPM (€641 million). Much 
larger transactions are expected by other major banks such 
as Banca dei Paschi di Siena S.p.A. in respect of its €27.6 
billion of gross NPLs (including leases) and Banca Carige 
S.p.A. as regards its €7.3 billion gross NPL stock. 

Are there local independent servicers 
focused on servicing of non-
performing loan portfolios?  

The trend towards independent servicers (especially in 
securitisation deals) is a recent one. Whilst Italian Law n. 
130/1999 (the "Italian Securitisation Law") always 
required the presence of a licensed servicer to be appointed 
by the securitisation SPV, this role was often retained by the 
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seller. The recent trend, however, particularly on larger 
transactions, is to appoint specialised master servicers; as 
the GACS law requires the servicer to be independent from 
the seller and the investors. Examples of specialised master 
servicers in Italy include Cerved, Prelios, FONSPA Bank, 
Primus Capital, DoBank, Italfondiario/Fortress and 
Securitisation Services S.p.A.. 

What is the frequency of purchase 
agreements concerning the sale of 
non-performing loans being 
governed by local law as opposed to 
English or US law? 

Purchase agreements concerning Italian NPL receivables 
are typically governed by Italian law. Note that this is 
required in order to comply with the Italian legal framework 
with respect to the assignment of receivables. 

Currency 

What is the local currency? € (Euro) 

What is the frequency of non-
performing loans being denominated 
in foreign currencies as opposed to 
the local currency? 

The loans are predominantly denominated in the local 
currency, Euro. 

If the loan is denominated in a foreign 
currency, does the underlying 
borrower as a matter of law have a 
right to convert loans denominated in 
foreign currency to the local 
currency? If so, at what rate, spot or 
mandatory fixed rate? 

Pursuant to Italian law, a borrower does not have a right to 
convert loans into another currency, unless agreed with the 
lender. However the contractual agreement among the 
parties may deviate from this position. 

Legal Issues 

Transfer  

Is transfer of all rights under local law 
permitted or is transfer limited to the 
right to receive payments? 

Typically, transfers only concern the right to receive 
payment, as would be the case in any securitisation. 

In principle, with respect to loan portfolio transfers, Italian 
law permits the assignment of all contractual rights to the 
purchaser and also, in the case of a leasing portfolio, the 
assignment to the purchaser of the relevant underlying 
asset. 

As a matter of Italian law, an assignment of receivables 
does not require consent from the borrower nor from any 
other lenders in order to be valid unless the receivable has a 
strictly personal character or the transfer is forbidden by law, 
whereas the transfer of other contractual rights in principle 
does require consent of the borrower and any other lenders. 

However, art. 58 of Legislative Decree 385/1993 (the 
"Italian Banking Law") allows transfers of portfolios of 
receivables together with all contractual rights to: 

(a) an Italian bank or financial intermediary; 

(b) an EU Bank with a branch in Italy; or 

(c) an EU Bank or financial intermediary licensed to act in 
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Italy, 

without the consent of the assigned debtor, subject to notice 
of the assignment being given by the purchaser by way of (i) 
publication in the Italian Official Gazette and (ii) enrollment 
in the competent Companies' Register. Following 
completion of such formalities, the receivables will be 
transferred along with any privilege, mortgage, guarantee or 
security interest guaranteeing or securing the repayment of 
the assigned claims which will be automatically transferred 
to and perfected with the same priority in favor of the 
relevant purchaser without the need for any further formality 
or annotation and the transfer shall be enforceable also as 
against the assigned debtor. 

Italian Securitisation Law provides that any transfer of 
portfolios of receivables to a securitisation SPV shall be 
made in accordance with art. 58 of the Italian Banking Law. 

Legal structures established under art. 58 of the Italian 
Banking Law and Italian Securitisation Law are the most 
common structures used for the assignment of NPLs in Italy.  

Is transfer of all obligations in 
connection with the loans under local 
law permitted? 

The transfer of obligations requires the borrower's consent 
(as well as consent of any other lenders) unless the 
assignment is made in accordance with art. 58 of the Italian 
Banking Law.  

Are there any restrictions under local 
law regarding transfer of loans? 

As discussed above, under Italian law, a creditor may, 
without the debtor's consent, transfer receivables to a third 
party unless that right has a strictly personal character or 
the transfer is forbidden by law. The borrower and lender 
can agree to prohibit or restrict transferability of the claim, 
but any such agreement will not be enforceable against the 
assignee without proof that the assignee knew of the bar at 
the time of the assignment. 

What if any is the common market 
position on assignment provisions in 
loan agreements? 

The common market position on assignment provisions in 
loan agreements is to permit a lender to assign receivables. 

Are any separate actions required to 
transfer any guarantees and/or 
security interests or does this 
happen automatically upon transfer 
of the loan? 

With respect to an assignment of receivables pursuant to 
art. 58 of the Italian Banking Law, see above at " Is transfer 
of all rights under local law permitted or is transfer limited to 
the right to receive payments?". 

With respect to an assignment of receivables which is not 
governed by art. 58 of the Italian Banking Law, upon a 
transfer of the claim of a secured party in respect of whole 
or part of the secured obligations to another party, the 
security interest securing the transferred portion of such 
secured obligation is also transferred to the transferee by 
operation of Italian law provided that the relevant security 
provider is notified of the transfer. It should be noted, 
however, that, in the case of a registered security, upon the 
transfer of the secured obligations to a third party, the 
applicable perfection formalities must be repeated in order 
for the transfer of the security interest to the transferee to be 
effective against third parties. Such formalities include: 
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in the case of a transfer of a mortgage security, annotation 
of the transfer in the margin of the mortgage registration in 
the competent land register office; and 

in the case of a transfer of a pledge over company quotas, 
registration of the transfer with the Registrar of Enterprises 
held by the competent Chamber of Commerce and 
annotation in the quotaholders' ledger of the pledgor. 

With respect to the purchase of the 
loans, are there any withholding tax, 
stamp duty, VAT or other tax 
concerns? 

VAT 

Pursuant to Presidential Decree No. 633 of 26 October 
1972, a transfer of cash receivables falls within the scope of 
Italian VAT but is exempt from such tax if it is: 

(a) carried out in the context and for the purpose of a 
financial transaction; and 

(b) executed for consideration (verso corrispettivo). 

According to the Italian tax authorities, the consideration for 
the service rendered through the assignment of receivables 
is represented by the discount, if any, applied on the price 
for the transfer of the receivables. Therefore, if the transfer 
does not occur at a discount, no consideration will be 
deemed paid and the transaction will not fall within the 
scope of Italian VAT. 

If the assignment of receivables falls outside the scope of 
application of VAT (where it is not carried out in the context 
and for the purpose of a financial transaction, or it is 
executed for no consideration), registration tax at 0.5% is 
applied: 

(a) if the transfer deed is executed in Italy; or 

(b) when the transfer deed is executed out of Italy or by 
exchange of correspondence, if: 

(i) the transfer deed is voluntarily registered; or 

(ii) in the "case of use" (caso d'uso) - according to 
article 6, of Presidential Decree No. 131 of 26 April 
1986, the caso d'uso occurs in case of filing of the 
transfer deed with any Italian judicial authority, 
when carrying out administrative activity, or with any 
administrative authority unless such filing is 
mandatory required by the law); or 

(iii) the transfer deed is mentioned in a different 
document entered into between the same parties 
(enunciazione). 

Withholding Tax 

With respect to an assignment of receivables made in 
accordance with art. 58 of the Italian Banking Law to an 
SPV, an Italian bank or financial intermediary or an EU bank 
with a branch in Italy, the price paid by the purchaser to the 
seller in respect of the assignment of the receivables is not 
subject to any Italian withholding tax. 

With respect to an assignment of receivables made to 
purchasers not qualifying as Italian residents (as determined 
under Italian law), any discount or portion of a discount to 
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par representing the consideration for the financing may be 
characterised, for Italian income tax purposes, as capital 
income (reddito di capitale) pursuant to article 44 of 
Presidential Decree no. 917/1986. Consequently, Italian 
withholding tax at 26% would be applicable to the discount. 
However withholding tax may be reduced pursuant to any 
double tax treaty between Italy and the country of residence 
of the purchaser. 

Under another interpretation of Italian law, the assignment 
of receivables may be characterised, for Italian income tax 
purposes, as a sale which may generate capital gains 
(redditi diversi) pursuant to Article 67(1)(c-quinquies) of the 
Decree 917/86, which defines as "capital gains" (redditi 
diversi) as the gains and other proceeds realised "…through 
the transfer for a consideration or the reimbursement of 
pecuniary credits". Such capital gain is not subject to Italian 
withholding tax, but it should be reported in the income tax 
return of the foreign purchaser. However, relief from taxation 
may be provided by any double tax treaty between Italy and 
the country of residence of the purchaser or by article 5(5) 
of Legislative Decree No 461 of 21 November 1997, which 
states that capital gains from the sale or redemption of debt 
claims are exempted from Italian income taxes when 
realised by a non-Italian resident person which is resident 
for tax purposes in a country allowing an adequate 
exchange of information with Italy. 

Regulatory Issues 

Are there any lending licenses which 
would be required of a purchaser of 
non-performing loans? 

The purchase of loans is considered a financial activity that 
requires a license as a financial intermediary under the 
Italian Banking Law ("Licensed Financial Intermediaries"). 
Licensed Financial Intermediaries must meet a number of 
requirements including, inter alia, maintaining minimum 
legal capital, the standing and reputation of its shareholders 
and members, preparation of a business plan and 
restrictions regarding its organisational structure. 

Under the recently introduced legislation, entities licensed 
under art. 115 of the Royal Decree n. 773/1931 (which 
would include entities which are authorised, as a corporate 
purpose, to carry out receivables recovery activities) 
("Article 115 Entities") are entitled, under certain 
conditions, to purchase receivables without being enrolled 
under the register of Licensed Financial Intermediaries.  

Are there any licenses required to 
service non-performing loans? 

The servicing, collection and recoveries of receivables in 
Italy on behalf of a third party is a licensable activity and 
requires the certain authorisations from Bank of Italy in the 
case of Licensed Financial Intermediaries and from the 
superintendent (questore) in case of Article 115 Entities. 
Moreover, it should be noted that in the context of a 
securitisation transaction, the Italian Securitisation Law 
requires itself that the portfolio assigned to the SPV must be 
serviced by a servicer who is a Licensed Financial 
Intermediaries enrolled under article 106 of the Italian 
Banking Law. 
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Are any other licenses relevant to a 
purchaser of a portfolio of non-
performing loans? 

No. 

Are there any techniques commonly 
used to satisfy licensing 
requirements? (e.g. sub-
participations or securitisations) 

The purchase of securitisation notes issued by an Italian 
SPV is the most usual method to acquire a financial interest 
in Italian governed receivables without possessing a license.  

Is there a legislative track record of 
enhanced consumer protection? (e.g. 
during the financial crisis, the US 
government legislated to allow 
borrowers under residential 
mortgages to "give the keys back" 
and walk away from the debt) 

Presently, under Italian law there is no law that permits a 
borrower to "give the keys back" and walk away from the 
debt. However, a number of provisions have been enacted 
to protect the consumer in the context of residential 
mortgage loans. 

 

Prepayment Penalty 

The Italian Banking Law provides that any provision 
imposing a prepayment penalty in case of early redemption 
of mortgage loans is null and void with respect to mortgage 
loan agreements entered into with an individual as borrower 
for the purpose of purchasing or developing real estate 
properties intended to be used for residential purposes or 
from which to carry out the borrower's own professional and 
business activity. The Italian banking association ("ABI") 
and the main national consumer associations have reached 
an agreement (the "Prepayment Penalty Agreement") 
regarding the equitable renegotiation of prepayment 
penalties with certain maximum limits calculated on the 
outstanding amount of the loans (the "Substitutive 
Prepayment Penalty") containing the following main 
provisions: 

(a) with respect to variable rate loan agreements, the 
Substitutive Prepayment Penalty should not exceed 
0.50% and should be further reduced to: 

(i) 0.20% in case of early redemption of the loan 
carried out during the third year prior to the final 
maturity date; and 

(ii) zero, in case of early redemption of the loan carried 
out within two years of the final maturity date; 

(b) with respect to fixed rate loan agreements entered into 
before 1 January 2001, the Substitutive Prepayment 
Penalty should not exceed 0.50%, and should be further 
reduced to: 

(i) 0.20%, in case of early redemption of the loan 
carried out during the third year prior to the final 
maturity date; and 

(ii) zero, in case of early redemption of the loan carried 
out within two years of the final maturity date; and 

(c) with respect to fixed rate loan agreements entered into 
after 31 December 2000, the Substitutive Prepayment 
Penalty should be equal to: 

(i) 1.90% if the relevant early redemption is carried out 
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in the first half of the loan's agreed duration; and 

(ii) 1.50% if the relevant early redemption is carried out 
following the first half of the loan's agreed duration, 

provided however that the Substitutive Prepayment Penalty 
should be further reduced to: (x) 0.20%, in case of early 
redemption of the loan carried out within three years of the 
final maturity date; and (y) zero, in case of early redemption 
of the loan carried out within two years of the final maturity 
date. 

In addition to the above, in order to ensure that the overall 
cost of the loans would not exceed usury limites, the 
Prepayment Penalty Agreement introduces a further 
protection for borrowers and lenders under a "safeguard" 
equitable clause (the "Clausola di Salvaguardia") limited to 
those loan agreements which already provide for a 
prepayment penalty in an amount which is compliant with 
the thresholds described above. In respect of such loans, 
the Clausola di Salvaguardia provides that: 

(a) if the relevant loan is either: 

(i) a variable rate loan agreement; or 

(ii) a fixed rate loan agreement entered into before 1 
January 2001, 

the amount of the relevant prepayment penalty shall be 
reduced by 0.20%; and 

(b) if the relevant loan is a fixed rate loan agreement 
entered into after 31 December 2000, the amount of the 
relevant prepayment penalty shall be reduced by: 

(i) 0.25% if the agreed amount of the prepayment 
penalty was equal or higher than 1.25%; or 

(ii) 0.15%, if the agreed amount of the prepayment 
penalty was lower than 1.25%. 

Refinancing Debt 

The Italian Banking Law provides that any borrower may at 
any time prepay a loan, provided that where such 
prepayment is funded by a loan granted by an incoming 
lender, such incoming lender will be subrogated pursuant to 
Article 1202 of the Italian civil code (surrogato per volontà 
del debitore) to the rights of the former lender, including any 
mortgages (subject to annotation of the transfer with the 
land registry, which shall be requested by enclosing a 
certified copy of the deed of subrogation (atto di 
surrogazione)) without the need to satisfy any further 
formalities or incur additional tax or cost to the borrower. 

Credit Bidding 

The Italian Banking Law provides that, without prejudice to 
provisions applicable to mutui fondiari described below, 
credit contracts may provide for a specific clause stating that 
default by a consumer may result in a transfer to the lender 
of any collateral (or the proceeds obtained by the sale of 
such collateral) provided that such transfer results in the 
discharge of the entire indebtedness of the borrower without 
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any deficiency claim, regardless of the value of the collateral 
or the outstanding debt amount except that, if the value of 
the property or the amount of the proceeds obtained by the 
sale are higher than the amount of the secured debt, the 
consumer will be entitled to receive the surplus. 

However a lender cannot ask for insertion of such a clause 
as a condition to granting the relevant loan. Additionally, the 
lender must ensure that the consumer is provided with free 
legal advice by an independent lawyer. 

In order to trigger the transfer of the property, the consumer 
must have committed a "qualified" default, which requires a 
failure to pay (excluding payments delayed by less than 30 
days from the due date) at least 18 scheduled monthly 
installments. 

In such foreclosure cases the value of the property must be 
assessed by an appraiser jointly instructed by the parties or, 
where an appraiser cannot be agreed, appointed by the 
president of the competent court. 

Moreover, in relation to loans qualifying as mutui fondiari (ie, 
mortgage loans granting certain further rights to the 
borrower and the mortgage lender which are not provided 
for by the general legislation), pursuant to article 40, 
paragraph 2 of the Italian Banking Law, a mortgage lender 
is entitled to terminate a loan agreement and accelerate the 
loan (diritto di risoluzione contrattuale) if the borrower has 
made at least seven late instalment payments whether 
consecutively or otherwise. For this purpose, a payment is 
considered late if it is made more than 30 days but less than 
180 days after the payment due date. Accordingly, the 
commencement of enforcement proceedings in relation to 
mutui fondiari may take longer than usual.  

Are there any regulatory restrictions 
on disclosure of loan documentation 
or information regarding the 
borrower or security package? 

Yes, in relation to natural persons, data protection 
provisions for Italian transactions are set out in the 
Legislative Decree no. 196/2003, the Codice in materia di 
protezione dei dati personali (the "Italian DPA"). 

The Italian DPA applies to: 

(a) processing of personal data controlled by bank entities 
established in Italy, irrespective of the physical location 
of the processing; and 

(b) processing of personal data controlled by bank entities 
which are not established in Italy using equipment in 
Italy. It is envisaged that if an organisation outside the 
EU is processing data on Italian territory, it must appoint 
a representative in Italy for the application of Italian 
rules (this will be necessary for notifying with the 
Garante (the Italian data protection regulator), if 
notification is due, and providing data subjects with 
information notices). 

The Italian DPA applies where the person concerned can be 
identified, even indirectly, by reference to any other 
information including a personal identification number. The 
Italian DPA does not apply to processing of truly anonymous 
data, but it applies to processing of encrypted data if the 
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data controller retains access to the encryption key. In 
addition, the Italian DPA is relevant in the content of any 
data processing operation, carried out with or without the 
help of electronic or automated means, whether or not the 
data is contained in a data bank. 

In general, a lender has a duty of confidentiality to its 
customers and disclosure of confidential information 
requires the borrower's consent, provided that it will need to 
be evaluated in the due diligence if, and to which extent, the 
relevant loan documents include privacy consent and 
confidentiality clauses. The Italian DPA allows legitimate 
data processing operations without the consent of borrowers 
in certain specified instances (i.e. when the processing 
concerns data taken from public registers, lists, documents 
or records that are publicly available). Where personal data 
is not collected directly from the borrower, the borrower 
does not have to be informed if, inter alia, to inform it would 
be impossible or involve "disproportionate effort". Pursuant 
to a decision of the Garante (the Italian data protection 
regulator) issued 18 January 2007, informing individuals of 
any assignment of receivables in a pool portfolio in 
accordance with Italian Securitisation Law is deemed to 
involve a disproportionate effort. Accordingly, securitisation 
SPVs are allowed to provide the relevant information to 
individuals simply by means of publication on the Official 
Gazette of the Republic of Italy. 

Breaches of data protection rules may trigger civil, 
administrative and, in certain circumstances, criminal 
sanctions. The Garante has the authority to issue 
enforcement notices and breaches may incur penalties and 
fines. 

Enforcing Security 

What are the methods for enforcing 
security interests? 

Generally, enforcement proceedings are required in order to 
enforce any security interest and may be conducted as 
follows. 

With respect to most mortgages (including mortgages 
granted voluntarily (ipoteche volontarie) or by way of a deed 
or judicially (ipoteche giudiziarie)), a mortgage lender may 
commence foreclosure proceedings by seeking a court 
order or injunction for payment in the form of an 
enforcement order (titolo esecutivo) from the court in whose 
jurisdiction the mortgaged property is located. This court 
order or injunction must be served on the debtor. 

If the mortgage loan was executed in the form of a public 
deed, a mortgage lender can serve a copy of the mortgage 
loan agreement, stamped by a notary public with an order 
for the execution thereof (formula esecutiva) directly on the 
debtor without the need to obtain an enforcement order 
(titolo esecutivo) from the court. A writ of execution (atto di 
precetto) is notified to the debtor together with either the 
enforcement order (titolo esecutivo) or the loan agreement, 
as the case may be. 

Within 10 days of filing, but not later than 45 days from the 
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date on which notice of the writ of execution (atto di 
precetto) is served, the mortgage lender may request the 
attachment of the mortgaged property. The property will be 
attached by a court order, which must then be filed with the 
appropriate land registry (Conservatoria dei Registri 
Immobiliari). The court will, at the request of the mortgage 
lender, appoint a custodian to manage the mortgaged 
property in the interests of the mortgage lender. If the 
mortgage lender does not make such a request, the debtor 
will automatically become the custodian of such property. 

Not earlier than 10 days and not later than 45 days after 
serving the attachment order, the mortgage lender may 
request the court to sell the mortgaged property. 

What is the average timeframe for 
enforcement proceedings? 

The average length of foreclosure proceedings (from the 
date on which relief is sought from the court to the date on 
which title to the asset is obtained by a creditor), has 
historically been 6 to 8 years. In the medium-sized central 
and northern Italian cities, it can be significantly less (where 
it could take around 3 years, as a guide) whereas in major 
cities or in southern Italy, the duration of the procedure can 
significantly exceed the average (where it could take around 
10 years, as a guide). 

Recent amendments to the Italian law framework have been 
passed with the aim of reducing the duration of enforcement 
proceedings, which include, inter alia, Italian Law No. 302 of 
3 August 1998, Italian Law No. 80 of 15 May 2005, Italian 
Law No. 263 of 28 December 2005. These have introduced 
the outsourcing of some of the foreclosure process activities 
to notaries public, lawyers or chartered accountants duly 
registered with the relevant register as kept and updated 
from time to time by the chairman of the competent court 
(Presidente del Tribunale). 

Other recent amendments have been introduced also by 
Law 119/2016 with the aim to accelerate enforcement 
proceedings both in existing and future lending transactions 
and increase the volume of new financing for the Italian 
lending market. 

In particular, under Law 119/2016 a new floating charge 
over movable assets ("pegno mobiliare non 
possessorio") has been introduced in order to improve the 
access to financing and the growth of the lending sector. 
Pursuant to the pegno mobiliare non possessorio, any 
entreprenuer (imprenditore) registered in the Companies' 
Register (Registro delle Imprese) is now allowed to grant a 
floating charge over its assets to a broad range of creditors 
while at the same time keeping the right to use and dispose 
of the relevant property. The pegno mobiliare non 
possessorio can be created to secure the obligations 
(arising in the course of business) of the security provider 
itself and/or any third parties. The new pegno mobiliare non 
possessorio can be granted to any creditor and is available 
as a security for any obligations (including those arising 
from short term credit lines and future obligations, as long 
as a maximum amount is indicated). This new security 
interest must be registered with a new online register held 
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by the Italian tax authority (Agenzia delle Entrate) and is 
enforceable vis-à-vis third parties as from the date of 
registration. In the context of insolvency, the pegno 
mobiliare non possessorio may be enforced by the creditor, 
provided that the secured obligations have been admitted as 
priority claims (crediti privilegiati) in the bankruptcy. 

Under Law 119/2016, it is now possible for banks and other 
Licensed Financial Intermediaries to include in the banking 
financing arrangements an agreement (so called "Patto 
Marciano") to obtain, in case of default, title to a designated 
real estate asset(s) (real estate assets where the owner, 
her/his spouse and/or strict relatives live are not eligible). 
Repossession upon default can be exercised directly by the 
creditor or by designating a real estate affiliate. In order to 
repossess, a payment default needs to be outstanding and 
continuing for more than nine months (from the date on 
which the third instalment is due, in case of monthly 
instalments, or from the date on which any payment is due 
for longer instalments or bullet financings). If at the time of 
the payment default at least 85% of the principal of the 
relevant financing has already been repaid, the period of the 
outstanding payment default necessary to trigger the 
repossession is extended from 9 months to 12 months. 
Upon the occurrence of a default, the creditor is entitled to 
notify the debtor (or the third party security giver) and other 
secured creditors, of its intention to proceed with the 
repossession of the asset(s). After 60 days from such 
notification, the creditor may ask the competent court to 
appoint an appraiser. In the event that the appraisal value 
exceeds the outstanding debt and the transfer costs, the 
creditor shall pay the difference to the debtor. The transfer is 
perfected on the date on which the appointed appraiser 
communicates the value of the real estate asset(s) or, 
should the value exceed the outstanding debt, on the date 
on which the creditor pays to the debtor the difference. 

Even if the borrower (or the third party security provider) 
challenges the appraisal value, repossession is not 
suspended. If the opposition is successful, the borrower will 
be entitled to receive the difference between the outstanding 
debt and costs and the updated value. If foreclosure on a 
real estate asset is ongoing under Patto Marciano, the 
creditor may still repossess the asset by filing an application 
with the judge and paying the difference between the 
appraisal value and the amount of its claim (if positive). 

Under Law 119/2016, the creditor may repossess the assets 
also in the context of an insolvency scenario, provided that 
the secured claim has been admitted in bankruptcy. 

Can a secured party foreclose and 
self-sell secured property? If so, what 
is the process? 

Self selling is limited to specific cases, including any security 
over receivables or any financial collateral under the 
Directive 2002/47/EC (the Financial Collateral Directive) and 
certain provisions under the Pegno Mobiliare Non 
Possessorio and the Patto Marciano mentioned above. 

In all other cases, creditors are not legally allowed to opt for 
direct self-sell, but they can take part in the public auction as 
bidders. After a creditor serves an attachment order 
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requesting the sale of the secured property, the court may 
proceed with the auction (vendita con incanto) of the 
property and appoint an expert to value the property. The 
court will then order the sale by auction. The court 
determines on the basis of the expert's appraisal the 
minimum bid price for the property at the auction. If an 
auction fails to result in the sale of the property, the court 
will arrange a new auction with a lower minimum bid price. 
The courts have discretion to decide whether, and to what 
extent, the bid price should be reduced (the maximum 
permitted reduction being one-fifth of the minimum bid price 
of the previous auction). In the event that no offers are 
made during an auction, the mortgage lender may apply to 
the court for a direct assignment of the mortgaged property 
to the mortgage lender itself. In practice, however, the 
courts tend to hold auctions until the mortgaged property is 
sold. 

Can the underlying borrower "hand 
the keys back" and walk away from 
its obligations? 

Presently, under Italian law there is no law that permits a 
borrower to "give the keys back" and walk away from the 
debt. However, a number of provisions have been enacted 
to protect the consumer in the context of residential 
mortgage loans, as set forth above. 

If the loan sale is done after an 
enforcement proceeding has begun, 
does the purchaser of the loans have 
to re-commence proceedings? 

No. The purchaser of the loan receivables will need to 
subrogate itself to the position of the seller, as enforcing 
party, by formally appearing in the enforcement proceedings 
to notify the relevant court or authority in charge of the 
enforcement of the loan sale. 

Can the purchaser of the loan 
exercise the acceleration and 
enforcement rights under the loan? 

The purchaser may exercise rights attached to the 
transferred receivable, particularly court enforcement rights, 
including the right to enforce security (subject to its proper 
transfer and general transferability). Acceleration may be 
exercised by a purchaser to the extent that the right to 
accelerate has been transferred to the purchaser (e.g. a 
purchaser via a sub-participation will not have the ability to 
(itself) accelerate the debt as this remains with the lender of 
record). 

With respect to enforcement of any 
security interests, are there any 
capital gains, VAT, stamp duty or 
other tax concerns? 

If proceedings are brought directly in Italy for the purposes 
of enforcing any security interest the following taxes are 
payable: 

(a) a registration tax (imposta di registro) at rates varying 
from a flat rate of EUR 200 to 3 per cent. to the extent 
no tax has been paid upon the execution of the relevant 
security deed, if such documents are referred to in the 
Italian judgment , according to the "enunciazione" 
principle provided for by Article 22, Decree 131 of 26 
April 1986; 

(b) a registration tax (imposta di registro) at a rate not 
exceeding 3 per cent. of the amount awarded in any 
judgment, whether given by an Italian court or by a non-
Italian court. Generally, such tax is chargeable to the 
losing party as one of the costs of the judgments (even 
though the parties are jointly liable in respect of the 
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payment of the tax); 

(c) a stamp tax (contributo unificato) in an amount ranging 
from Euro 43 to Euro 3,372, depending on the amount 
claimed in the civil proceedings and on the degree of 
the judgment; and 

(d) a mortgage tax at a 0,5% rate (imposta ipotecaria) upon 
the cancellation of a mortgage as a consequence of the 
sale of the real estate in the enforcement procedure. 
Generally, such tax results in a cost of the foreclosure 
proceeding which reduces the amount available to 
distribution to the mortgage lender.  

Interest 

Are there any restrictions at law as to 
the maximum rate of interest 
payable? 

Limits to the maximum rates of interest are essentially set 
out under the Italian law on usury. In particular, Italian Law 
No. 108 of 7 March 1996 (Disposizioni in materia di usura), 
as amended and supplemented from time to time (the 
"Usury Law") introduced legislation preventing lenders from 
applying interest rates equal to or higher than the thresholds 
set on a quarterly basis by a decree issued by the Italian 
Treasury (the "Usury Thresholds"). Any provision in loan 
agreements imposing interest exceeding the Usury 
Thresholds is null and void and no interest will be due in 
respect of the loan pursuant to article 1815(2) of the Italian 
Civil Code. 

In addition, even though the applicable Usury Thresholds 
are not exceeded, interest and other advantages and/or 
remuneration might be held usurious if: 

(a) they are disproportionate to the sum lent (taking into 
account the specific terms and conditions of the 
transaction and the average rate usually applied to 
similar transactions); and 

(b) the person who paid or agreed to pay the relevant 
amount was, at the time it made such payment or 
undertook the obligation, in financial and economic 
difficulties. 

Is there a right to re-set interest (e.g. 
on termination of a "teaser" or initial 
fixed or reduced rate period) as a 
matter of law or common practice? If 
so, which party has this right? 

No party has a unilateral right to re-set interest. 

The parties may agree to reduce the applicable interest rate 
and amend the contract accordingly. 
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The Netherlands 
Practical Issues 

The Local Market  

What proportion of loans in the 
local market are considered non-
performing loans? 

Pursuant to the Deleveraging Europe 2015-2016 report 
produced by Deloitte, loan sale activity in the Netherlands in 
2015 totalled €7.5 billion. 

According to the World Bank, non-performing loans 
constituted 2.5% of all loans originated in the Netherlands in 
2016. 

Is there an established market for 
trading of non-performing loans? If 
so, are trades of a large face value 
(e.g. in excess of €50,000,000) 
common?  

Yes, trades in excess of €50 million are commonly seen in the 
Netherlands. 

For example: 

i. Van Lanschot sold a €420 million commercial real estate 
non-performing loan portfolio in September 2015 (Project 
Lucas); 

ii. Lone Star Funds purchased Propertize, a "bad bank" 
with loans on its balance sheet in excess of €4 billion; 
and 

iii. Rabobank sold RNHN Hypotheekbank and a €1.7 billion 
mortgage loan portfolio (Project Yellow). 

These circumstances have led to a growing enthusiasm from 
largely foreign investors for investing in non-performing loans 
in the Netherlands. 

Are there local independent 
servicers focused on servicing of 
non-performing loan portfolios?  

Yes. There are local specialised servicing entities, such as 
Vesting Finance and Capita. 

What is the frequency of purchase 
agreements concerning the sale of 
non-performing loans being 
governed by local law as opposed 
to English or US law? 

From our experience, purchase agreements concerning Dutch 
non-performing loan receivables are commonly governed by 
Dutch law. 

Currency 

What is the local currency? € (Euro) 

What is the frequency of non-
performing loans being 
denominated in foreign currencies 
as opposed to the local currency? 

The loans are predominantly denominated in the local 
currency, Euro. 
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If the loan is denominated in a 
foreign currency, does the 
underlying borrower as a matter of 
law have a right to convert loans 
denominated in foreign currency to 
the local currency? If so, at what 
rate, spot or mandatory fixed rate? 

Pursuant to Dutch law, a borrower does not have a right to 
convert loans into another currency. However the contractual 
agreement among the parties may deviate from this position. 

Legal Issues 

Transfer 

Is transfer of all rights under local 
law permitted or is transfer limited 
to the right to receive payments? 

The sale or purchase of a portfolio of loans in the 
Netherlands is commonly structured as: 

Asset Transaction - via an assignment of the receivables or a 
transfer of the contract; and 

Share Transaction - via a transfer of shares, legal merger or 
legal de-merger. 

The particular requirements for the transfer of receivables will 
depend largely on which of the above structures applies. 
Note that this table focuses on asset transactions. 

The most commonly applied method for a seller to sell and 
transfer receivables arising out of a portfolio of loans would 
be a sale (verkoop) of the receivables by entering into a 
receivables purchase agreement with the purchaser followed 
by an assignment (cessie) of the receivables pursuant to 
which the purchaser becomes the legal owner of such 
receivables. 

In case of an assignment of receivables, ancillary rights 
(nevenrechten) and accessory rights (afhankelijke rechten) 
(such as a mortgage right or right of pledge) will follow the 
receivable to which they are connected by operation of law 
and will pass to the purchaser, except if the relevant right by 
its nature is, or has been construed by the parties as, a 
purely personal right of the seller or if this was not the 
intention of the parties when entering into the loan agreement 
or the relevant security agreement. The advice of Dutch 
counsel should be sought to determine which ancillary rights 
(nevenrechten) and accessory rights (afhankelijke rechten) 
transfer along with any particular pool of receivables to the 
purchaser as a number of factors will be relevant. 

Is transfer of all obligations in 
connection with the loans under 
local law permitted? 

A transfer of both the rights and obligations in respect of a 
loan portfolio is permitted under Dutch law. The transfer in 
such instance would be effected by means of a transfer of 
contract (contractsoverneming). 

A transfer of contract requires a tripartite agreement, 
whereby the seller transfers its entire legal relationship 
(rechtsverhouding) with the debtor to a purchaser, including 
all rights and obligations and any and all accessory rights 
(afhankelijke rechten) and ancillary rights (nevenrechten), 
unless transferability is restricted under the underlying 
contract or the relevant security agreement or the relevant 
right by its nature is, or has been construed by the parties as, 
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a purely personal right of the seller. 

Dutch law requires that the debtor under such contract will 
need to cooperate with the seller to effect the transfer of 
contract. In certain circumstances, the debtor can agree to 
cooperate in advance, for example, when entering into the 
loan agreement. Further restrictions apply under Dutch law 
for any contract transfer where the debtor is a consumer. 

Are there any restrictions under 
local law regarding transfer of 
loans? 

Yes, but this will depend on whether only receivables will be 
sold and transferred by the seller to the purchaser or whether 
the loan agreement in its entirety will be transferred by 
means of a transfer of contract (contractsoverneming). 

In case of a transfer of receivables, the receivables must be 
capable of being transferred which will be determined by the 
law governing the receivable. Receivables governed by 
Dutch law are transferable, unless the nature of the 
receivable, a contractual prohibition on transfer, or Dutch law 
would restrict a transfer. In certain other situations a transfer 
may be subject to prior written consent from a debtor. 

What if any is the common market 
position on assignment provisions 
in loan agreements? 

The usual market position is for consumer loan agreements 
to permit a lender to assign receivables. For loans entered 
into with a party not being a consumer, this can be different. 

Are any separate actions required to 
transfer any guarantees and/or 
security interests or does this 
happen automatically upon transfer 
of the loan? 

Assuming that the receivables are transferred by means of 
an assignment of receivables or a transfer of contract, in 
principle, accessory rights (afhankelijke rechten) and ancillary 
rights (nevenrechten), such as a mortgage right or right of 
pledge pass by operation of law to the purchaser of the 
receivable, except if the relevant right by its nature is, or has 
been construed by the parties as, a purely personal right of 
the seller. This means that upon the transfer of a receivable 
by the seller to the purchaser, the purchaser shall also have 
the benefit of a security right granted to secure such 
receivable unless such security right is a personal right of the 
seller. 

Under Dutch law, it is not clear whether a guarantee qualifies 
as an accessory right (afhankelijke recht) or ancillary right 
(nevenrecht) and follows the receivable to which it is 
connected. This will depend on the terms of the guarantee 
and the intention of the parties to the guarantee when they 
entered into the guarantee. 

With respect to the purchase of the 
loans, are there any withholding tax, 
stamp duty, VAT or other tax 
concerns? 

The Netherlands does not levy stamp duties, registration tax, 
transfer tax or other similar taxes on the purchase of 
receivables. However, Dutch real estate transfer tax may be 
due upon the transfer of a receivable if the receivable 
represents rights over property or if the creditor is brought in 
the position of beneficial owner, either actually or 
economically, of the real estate situated in the Netherlands. 

Interest payments made by a Dutch debtor are not subject to 
withholding taxes, provided the interest payments are at 
arm's length. 

The transfer of receivables arising under non-performing 
loans may be seen as a VAT taxable service provided by the 
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transferor to the transferee if the loans are transferred below 
their economic value. Such VAT will not be recoverable for 
the transferor to the extent that the borrowers are established 
within the European Union. 

The servicing of loans by any party other than the originator 
is likely to be VAT taxable. Such VAT and VAT on other costs 
relating to the servicing of loans will not be recoverable to the 
extent that the borrowers are established within the European 
Union. 

Regulatory Issues 

Are there any lending licenses 
which would be required of a 
purchaser of non-performing loans? 

Licensing requirements may apply solely where the debtor to 
such receivables qualifies as a "consumer". Consumers are 
defined as natural persons not acting in conduct of a 
business or profession. 

Pursuant to the Dutch Financial Supervision Act (Wet of het 
financieel toezicht), it is prohibited to offer loans to 
consumers in the Netherlands, without having obtained a 
licence to do so from the Dutch Authority for the Financial 
Markets (Autoriteit Financiële Markten) unless an exemption 
or exception applies. As a result of the definition of "offering 
of loans", each of the following activities independently 
triggers the licence requirement: 

(a) making a sufficiently defined offer to enter into a loan 
agreement; 

(b) the entering into the loan agreement; 

(c) the administering of the loan agreement; or 

(d) the performance of the loan agreement. 

Exceptions may apply to consumer credit with a short 
maturity. 

A person or entity which following the purchase of a portfolio 
of loan receivables becomes the legal owner of receivables 
arising out of loan agreements with Dutch consumers (either 
performing or non-performing) is considered to administer 
and/or perform such loan agreement. Consequently, a 
purchaser of such receivables would be required to have a 
licence to offer credit and comply with the conduct of 
business rules, as of the moment of the transfer of such 
receivables. There are however, certain exemptions or 
exceptions available. For example: 

(a) a credit institution or insurer with a licence in the 
companies (including SPV's); or 

(b) a credit institution, insurer or financial institution with a 
licence in another European Economic Area Member 
state and a passport (which includes the offering of 
loans) in the Netherlands, 

may be exempt from the licence requirement in this context. 

Another important exemption from the licence requirement is 
available to companies (including SPV's) which acquire 
receivables arising out of loan agreements entered into with 
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Dutch consumers and which are transferred by means of 
assignment, whereby the companies acting as purchaser did 
not act as originator of the loans Such purchaser is exempt 
from the licence requirement, provided that the servicing of 
the receivables and the administration thereof are outsourced 
to an entity which is adequately licenced under the Dutch 
Financial Supervision Act to act as a consumer credit 
provider or intermediary and which complies with certain 
information duties towards the debtors under the loan 
agreements. Usually a servicing agreement is entered into 
between the purchaser and the originator (or any other party 
to which the originator had already outsourced the servicing 
and administration of the receivables) pursuant to which the 
purchaser outsources the servicing and administration of the 
receivables to such party. 

We note that the above applies to a transfer of receivables by 
means of assignment. A transfer in another manner may 
trigger other licensing requirements for the purchaser. 

Are there any licenses required to 
service non-performing loans? 

Yes, see above. 

Are any other licenses relevant to a 
purchaser of a portfolio of non-
performing loans? 

No. 

Are there any techniques commonly 
used to satisfy licensing 
requirements? (e.g. sub-
participations or securitisations) 

Yes, see above. 

Is there a legislative track record of 
enhanced consumer protection? 
(e.g. during the financial crisis, the 
US government legislated to allow 
borrowers under residential 
mortgages to "give the keys back" 
and walk away from the debt) 

Dutch law provides for consumer protection laws but does 
not specifically permit consumers to "give the keys back and 
walk away" from the debt. However, consumer credit lenders 
do need to take their duty of care into account. 

Are there any regulatory restrictions 
on disclosure of loan documentation 
or information regarding the 
borrower or security package? 

In the Netherlands there is no statutory law aimed specifically 
at regulating the duty of confidentiality owed by banks to their 
customers. There are, however, certain provisions embedded 
in various laws and regulations dealing with aspects of bank 
secrecy and confidentiality. In the absence of a general 
statutory rule, the duty of confidentiality which under Dutch 
law a bank generally owes to its customers is based on the 
contractual relationship between the bank and its customers. 
In addition to regulations relating to banking secrecy, the use 
or distribution of data with respect to or provided by debtors 
may be subject to the provisions of the Dutch Data Protection 
Act (Wet bescherming persoonsgegevens). 
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Enforcing Security 

What are the methods for enforcing 
security interests? 

A secured creditor can enforce (uitwinnen) collateral by 
means of a sale, provided that there is a default (verzuim) in 
the obligations secured thereby. This sale must take the form 
of a public auction or – with approval of the competent court 
– a private sale. Secured creditors are then entitled to apply 
the proceeds of the sale to discharge their claims. Any 
excess proceeds must be remitted to the bankruptcy trustee 
(curator). 

With respect to any security interest granted to secure 
receivables, a pledge can be enforced by a purchaser of 
such receivables under Dutch law upon satisfaction by the 
purchaser of either of the below requirements: 

in respect of a security interest which has been transferred to 
the purchaser without notice to the underlying debtor (an 
"undisclosed right of pledge"), notification of the pledge to the 
underlying debtor; and 

in respect of a security interest which has been transferred to 
the purchaser and notice of such transfer has been given to 
the underlying debtor (a "disclosed right of pledge"), 
termination of any authorisation granted by the secured 
creditor to the pledgor to collect the receivables, 

after which the underlying debtor can only validly discharge 
its debts by payment to the secured creditor. Notification of 
the right of pledge (or revocation of the authorisation to the 
pledgor to collect the receivables) will usually only be made 
upon the occurrence of a default (e.g. failure to pay amounts 
due, insolvency of the pledgor or breach of material 
covenants by the pledgor under the documentation). 

Where the pledgor or mortgagor is subject to an insolvency 
proceeding, secured creditors (separatisten) may exercise 
their security interests as if there were no insolvency 
proceedings. However, a mandatory 'cooling-off' period 
(afkoelingsperiode) of up to four months may apply in the 
case of bankruptcy or suspension of payments involving a 
pledgor or mortgagor (applicable in respect of each 
procedure). During such cooling-off period, a secured creditor 
may serve notices on the debtor(s) and collect payments 
from the debtor(s), but may not exercise any other 
enforcement rights against the debtor. The Dutch Bankruptcy 
Act only mentions two types of secured creditors; the 
mortgagee and the pledgee. However, according to case law, 
this rule also applies to other security interests, including 
foreign law security interests. After or in the absence of a 
cooling-off period, a secured creditor, may act 'as if there 
were no bankruptcy'. 

What is the average timeframe for 
enforcement proceedings? 

Court enforcement proceedings may last from several weeks 
to a few years. 
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Can a secured party foreclose and 
self-sell secured property? If so, 
what is the process? 

Yes, a secured creditor can foreclose the collateral by means 
of a sale (as set out above). Appropriation (toe-eigening) of 
assets is prohibited under Dutch law. Any clause that 
authorises a pledgee or mortgagee to appropriate an asset 
will be null and void. 

Can the underlying borrower "hand 
the keys back" and walk away from 
its obligations? 

No, please see above. 

If the loan sale is done after an 
enforcement proceeding has begun, 
does the purchaser of the loans 
have to re-commence proceedings? 

Generally no. A change to the parties can be made during 
proceedings. 

Can the purchaser of the loan 
exercise the acceleration and 
enforcement rights under the loan? 

The purchaser may exercise rights attached to the 
transferred receivable, particularly court enforcement rights 
and the right to enforce security. 

With respect to enforcement of any 
security interests, are there any 
capital gains, VAT, stamp duty or 
other tax concerns? 

A sale of goods under execution may be subject to VAT, 
which would in principle have to be remitted out of the 
proceeds of the execution sale. In certain cases the VAT due 
is reverse charged to the purchaser. 

The enforcement of a security interest on immovable property 
(or shares in real estate companies) situated in the 
Netherlands should not lead to Dutch transfer tax 
consequences for the holder of such a security interest, 
provided that the holder of such a security interest does not 
acquire the legal nor the beneficial ownership of the 
immovable property or the shares on which the security is 
established. 

Interest 

Are there any restrictions at law as 
to the maximum rate of interest 
payable? 

Pursuant to Dutch laws and regulations, the maximum 
interest rate chargeable with respect to consumer loans (not 
having the benefit of a mortgage right) is a fixed rate of 12% 
(per annum) plus the statutory interest rate (per annum). The 
statutory interest rate is set by the government from time to 
time and published in a governmental decree. In addition 
there are certain restrictions that apply to consumer loans 
(including residential mortgage loans), such as the Dutch law 
principle of "reasonableness and fairness" (redelijkheid en 
billijkheid) which may apply in case unreasonably high 
interest rates are imposed on consumers. Furthermore, 
pursuant to Dutch law a uniform interest rate policy 
(eensporig rentebeleid) applies to residential mortgage loans. 
Typically Dutch residential mortgage loans have a term of 30 
years, while the interest rates are set for a shorter period. If 
the interest rate will be re-set- after the expiry of an interest 
period, the mortgage lender should, according to the uniform 
interest rate policy, offer the same interest rate to an existing 
borrower as to a new borrower having the same risk profile. 
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Is there a right to re-set interest (e.g. 
on termination of a "teaser" or initial 
fixed or reduced rate period) as a 
matter of law or common practice? If 
so, which party has this right? 

In transactions involving Dutch law governed residential 
mortgage loan receivables, it is uncertain whether the right to 
reset the interest rate upon termination of the relevant 
interest period is transferred upon a transfer of the relevant 
loan receivable to the purchaser. It is often argued that such 
interest rate reset right is an ancillary right (nevenrecht) 
which by nature follows the right to which it is connected (i.e. 
the loan receivable) unless it qualifies as a personal right. 
The question whether the right to reset the interest rate on 
the loans should be considered as an ancillary right is not 
addressed by Dutch legislation and this issue is also not 
discussed in case law or the legal literature. Consequently, it 
is not certain that an interest rate reset right should be 
regarded as an ancillary right. In any event, in Dutch 
transactions, the receivables purchase agreement typically 
provides for provisions regarding the transfer of the right to 
reset the interest rate. To the extent it is determined that any 
interest rate reset rights pass to the purchaser of transferred 
receivables, such purchaser will in principle be bound by the 
relevant provisions of such receivables purchase agreement 
relating to the reset of interest rates. 
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Poland 
Practical Issues 

The Local Market 

What proportion of loans in the local 
market are considered non-
performing loans? 

According to the Polish Financial Supervisory Authority, the 
average percentage of non-performing credits is 6.4% (as 
per 06/2016). This indicator differs among various credit 
categories. For example, the percentage of consumer non-
performing credits is 11.9%, whereas the percentage of 
non-performing mortgage credits is 2.9%. 

Is there an established market for 
trading of non-performing loans? If 
so, are trades of a large face value 
(e.g. in excess of €50,000,000) 
common?  

The Polish financial market has recently developed in this 
sector. The average value of transactions is, however, 
generally below €50,000,000. 

Are there local independent servicers 
focused on servicing of non-
performing loan portfolios?  

Yes. There are local specialised servicing entities which 
also independently trade in non-performing loan 
receivables. The key entities in the Polish market include 
Kruk S.A., Ultimo S.A., Kredyt Inkaso S.A., Vindexus S.A., 
Best S.A. and GetBack S.A. 

What is the frequency of purchase 
agreements concerning the sale of 
non-performing loans being 
governed by local law as opposed to 
English or US law? 

From our experience, purchase agreements concerning 
Polish non-performing loan receivables are commonly 
governed by Polish law. 

Currency 

What is the local currency? PLN (Polish Zloty) 

What is the frequency of non-
performing loans being denominated 
in foreign currencies as opposed to 
the local currency? 

Non-performing mortgage credits in Poland are 
denominated in foreign currency almost as commonly as 
they are denominated in PLN. 

If the loan is denominated in a foreign 
currency, does the underlying 
borrower as a matter of law have a 
right to convert loans denominated in 
foreign currency to the local 
currency? If so, at what rate, spot or 
mandatory fixed rate? 

As a general rule, a debtor may always make payments in 
the Polish currency (PLN), unless an agreement clearly 
requires payments in a foreign (non-PLN) currency (then a 
debtor must pay in this specific currency). As regards bank 
loan agreements which provide for a loan denominated in or 
indexed to a foreign currency (non-PLN), a debtor may 
always make payments in the currency in which a debt is 
denominated or indexed to. For example, a loan which is 
denominated in EUR may not prohibit the debtor from 
repaying in EUR. 
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Legal Issues 

Transfer 

Is transfer of all rights under local law 
permitted or is transfer limited to the 
right to receive payments? 

Under Polish law, the transfer may cover receivables of a 
creditor (right to demand payments) along with rights 
attached thereto (such as the right to call a default, enforce 
security or demand payment).  

Is transfer of all obligations in 
connection with the loans under local 
law permitted? 

Transfer of all obligations with respect to loans is possible, 
subject to additional restrictions, including for example, 
obtaining the borrower's consent which is required as a 
matter of law. 

Furthermore, where the purchaser intends to acquire 
obligations under a bank loan, the assistance of Polish legal 
counsel should be obtained to assess feasibility of this 
transaction. In addition to requiring the borrower's consent 
which is required for any transfer of obligations, the transfer 
of bank credits also requires an assessment of whether any 
obligations may not, as a matter of law, be transferred. If 
there are only technical obligations vested with the bank 
(e.g. disclosure obligations), this would not be an issue. 

However, if there are any material obligations vested with 
the bank, the transferability of these needs to be carefully 
analysed to determine whether the assignee may assume 
these obligations as a matter of Polish law (for example, 
obligations imposed on the originator bank under banking 
secrecy regulations).  

Are there any restrictions under local 
law regarding transfer of loans? 

Under Polish law, a creditor may, without the debtor's 
consent, transfer a receivable to a third party unless that 
transfer would violate statute, a contractual stipulation or 
offend the nature of the obligation. 

Therefore, it is always necessary to assess whether any of 
these negative circumstances pertain, but the most common 
concern will be whether the contract contains restrictions on 
transfer as issues under statutory law or the nature of the 
obligation are infrequent. 

Furthermore, a transfer of bank receivables is subject to 
additional restrictions as it requires disclosure of information 
which is subject to bank secrecy obligations. Such 
disclosure by a bank would require the debtor's consent, 
unless the transfer is conducted in the following manner by 
the bank: 

(a) the purchaser is an investment fund society constituting 
a securitisation fund or the purchaser is a securitisation 
fund and the transfer is done via: 

(i) assignment of the receivables; or 

(ii) a sub-participation; 

(b) the transfer is to a company, which is not an investment 
fund society establishing a securitisation fund or a 
securitisation fund, in order for that company to issue 
securities, the security for which consists of the 
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securitised receivables; 

(c) the loans being transferred are classified under Polish 
law as "lost receivables" which includes, for example, 
receivables: 

(i) under loans, where delay in payments of principal or 
interest exceeds 6 or 12 months (depending on the 
receivable category); 

(ii) where the bank has filed a motion for 
commencement of an enforcement procedure; 

(iii) under loans challenged by debtors in court 
proceedings; or 

(iv) where a debtor's residence or debtor's estate is not 
known, or 

(d) a transfer via public sale of receivables for which 
payments are overdue, subject to additional 
requirements (such as transfer at market price and 
notification to the borrower). 

What if any is the common market 
position on assignment provisions in 
loan agreements? 

The common market position is for loan agreements to 
permit a lender to assign receivables. 

Are any separate actions required to 
transfer any guarantees and/or 
security interests or does this 
happen automatically upon transfer 
of the loan? 

Yes, there are situations in which a transfer of the benefit of 
a security interest or a guarantee requires additional 
actions. For example, as regards the most common security 
interests: 
(a) Receivables secured by mortgages over real 

property: the effectiveness of any transfer of 
receivables secured by a mortgage over real 
property will only occur upon the new secured party 
being registered as mortgagee in the Land and 
Mortgage Register. The fee for the entry of a new 
creditor is PLN 60 or PLN 100, depending on the 
identity of the new creditor. Thus, it may take some 
time between the conclusion of a purchase 
agreement and the final effective transfer of 
receivables where a mortgage over real property is 
involved. In practice, it may take 2-4 weeks, but it 
may vary in case of different courts with which the 
Land and Mortgage Register is maintained. 

(b) Receivables secured by a registered pledge: in 
order to transfer a registered pledge, it is necessary 
to record the new secured party at the Register of 
Pledges. The court fee for the entry is PLN 100. 
Generally, registered pledges are established over 
contractual or other personal rights, securities and 
movables and may not encumber real property. 

(c) Receivables with the benefit of a bank guarantee: 
in order to transfer the benefit of a bank guarantee, 
the transfer agreement must clearly identify and 
provide for the transfer of the bank guarantee. 

(d) Receivables evidenced by a promissory note: a 
transfer of promissory notes requires endorsement to 
be made. Such endorsement may be made in blank 
(i.e. without specifying at the outset the identity of the 
transferee). 
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With respect to the purchase of the 
loans, are there any withholding tax, 
stamp duty, VAT or other tax 
concerns? 

Generally, the sale of loan receivables will be subject to a 
1% transfer tax, unless the transfer is part and parcel of 
services which are subject to VAT (e.g. securitisation 
services). The transaction also needs to be structured in a 
manner such that it does not trigger the obligation to pay 
VAT on factoring services. 

With respect to withholding tax, a rate of 20% is payable 
under Polish law on interest paid abroad. The withholding 
tax on interest may be reduced if so provided under any 
relevant double taxation treaty concluded between Poland 
and the country of tax residency of the purchaser. 

A sale may require the reversal of provisions created by 
banks with respect to non-performing loans and treated as 
deductible costs for tax purposes. Such reversal would 
require that the proceeds of sale be recognised as taxable 
income to the extent the purchase price exceeds the tax 
written down value. 

For tax reasons, sales of non-performing loan portfolios by 
banks are commonly structured as a Polish securitisation. 
Such a structure allows a bank to efficiently mitigate its 
obligation to pay transfer tax or VAT and avoids withholding 
tax as the securitisation vehicle is established as a Polish 
entity. Securitisation funds established in this context are 
normally exempt from corporate income tax in Poland and 
distributions made to non-Polish investors can be made free 
from withholding tax. 

In any event, tax rulings are often sought in Poland to 
confirm the crucial elements of a transaction structure. 

Regulatory Issues 

Are there any lending licenses which 
would be required of a purchaser of 
non-performing loans? 

In the case of a simple transfer of non-performing bank 
loans (defined under Polish law as "lost receivables"), the 
purchaser does not need to be a licensed entity. 

In the case of a securitisation subject to Polish laws, the 
investors must be "qualified investors" being: 

(a) an investment fund society constituting a securitisation 
fund; 

(b) a securitisation fund; or 

(c) a special purpose company (issuer of securities, the 
security for which consists of the purchased 
receivables). 

Are there any licenses required to 
service non-performing loans? 

Generally no. However, entities which manage or service 
securitised receivables on behalf of a securitisation fund 
must obtain a permit granted by the Polish Financial 
Supervisor. 

Are any other licenses relevant to a 
purchaser of a portfolio of non-
performing loans? 

No. 
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Are there any techniques commonly 
used to satisfy licensing 
requirements? (e.g. sub-
participations or securitisations) 

No. 

Is there a legislative track record of 
enhanced consumer protection? (e.g. 
during the financial crisis, the US 
government legislated to allow 
borrowers under residential 
mortgages to "give the keys back" 
and walk away from the debt) 

Legislation is currently being proposed in Poland to regulate 
reimbursement of costs charged to borrowers stemming 
from unfairly determined spreads in currency exchange 
rates in the context of foreign exchange loans. The 
legislation, if enacted, may cover credits denominated or 
indexed to a foreign currency, secured with a mortgage over 
real property and entered into with consumers and (in 
certain circumstances) individual entrepreneurs between 1 
July 2000 and 26 August 2011. Presently, the legislative 
procedure is in its initial stages, and it may be that other 
proposals for loans denominated in foreign currencies or 
indexed to foreign currencies are submitted. 

Are there any regulatory restrictions 
on disclosure of loan documentation 
or information regarding the 
borrower or security package? 

Yes. The law provides for banking secrecy rules that apply 
to disclosure of confidential data and strictly regulates this 
issue. 

Additionally, data protection regulations and rules of 
protection of business secrets of an enterprise must be 
complied with. 

Enforcing Security 

What are the methods for enforcing 
security interests? 

Generally, court enforcement proceedings are required in 
order to enforce any security interest. 

Polish law provides for a more efficient method of court 
enforcement via a voluntary submission to enforcement 
made by a debtor in the form of a notarial deed. Such a 
process avoids lengthy court proceedings. 

It is possible to enforce a registered pledge in out-of-court 
proceedings by way of: 

(a) seizure; 

(b) public auction; or 

(c) retention of incomes generated by an enterprise, to the 
extent such methods are applicable to the underlying 
pledged asset. 

What is the average timeframe for 
enforcement proceedings? 

Court enforcement proceedings may last from several 
months to two or three years. This will depend on the 
particular court's efficiency and the defensive action initiated 
by the debtor. 

Can a secured party foreclose and 
self-sell secured property? If so, what 
is the process? 

Generally no. However, the documentation evidencing a 
registered pledge may envisage foreclosure as one of the 
enforcement measures. In such a situation, a creditor may 
foreclose on an asset and apply its value toward the 
creditor's claim upon seven days' written notice to the 
debtor. The value of the pledged asset, or the valuation 
methodology, must be prescribed in the documentation. The 
agreement may also stipulate that the underlying pledged 
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asset may be sold in public auction organised by a notary 
public or a court enforcement officer. 

Similarly the documentation evidencing a financial pledge 
may envisage foreclosure as one of the enforcement 
measures. Generally, financial pledges may be established 
for the benefit of the specified financial institutions over 
money, loan receivables or financial instruments. 

Can the underlying borrower "hand 
the keys back" and walk away from 
its obligations? 

No. 

If the loan sale is done after an 
enforcement proceeding has begun, 
does the purchaser of the loans have 
to re-commence proceedings? 

Generally no, the purchaser does not need to re-commence 
the proceedings, but there are some additional requirements 
that need to be observed. 

For example, the purchaser may need to request the 
inclusion of an additional clause in the judgment rendered 
by the court to confirm the purchaser's right to enforce the 
judgment. 

Can the purchaser of the loan 
exercise the acceleration and 
enforcement rights under the loan? 

The purchaser may exercise rights attached to the 
transferred receivable, particularly court enforcement rights 
such as the right to enforce security (subject to its proper 
transfer and general transferability, since for example a 
financial pledge may be established generally for the benefit 
of financial institutions and may be transferred only to such 
institutions). Acceleration may be exercised by a purchaser, 
subject to the character of the particular receivable and 
other relevant factors such as if the purchaser only acquired 
a part of the receivable. 

With respect to enforcement of any 
security interests, are there any 
capital gains, VAT, stamp duty or 
other tax concerns? 

There may be tax implications resulting from enforcement of 
security interests (e.g. capital gains or VAT issues) but 
these would be highly dependent on the circumstances. 

Interest 

Are there any restrictions at law as to 
the maximum rate of interest 
payable? 

Yes, Polish law provides for a general maximum interest 
rate and a maximum default interest rate - presently these 
rates are 10% and 14% respectively.  

Is there a right to re-set interest (e.g. 
on termination of a "teaser" or initial 
fixed or reduced rate period) as a 
matter of law or common practice? If 
so, which party has this right? 

There is no right to re-set interest at law. However as a 
matter of common practice in mortgage backed loans, the 
initial interest rates are reduced by a small percentage after 
registration of a mortgage in the Land and Mortgage 
Register (since the security interest only arises upon its 
registration). 
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Russia 
Practical Issues 

The Local Market 

What proportion of loans in the local 
market are considered non-
performing loans? 

The Central Bank of Russia maintains performance 
statistics for separate categories of loans. The share of non-
performing loans (i.e., more than 90 days past due) varies 
across different loan types. For instance, the share of NPLs 
secured by residential property is 2.6 per cent (as of 
03/2017). The share of non-performing consumer loans is 
9.4 per cent (as of 04/2017). 

Is there an established market for 
trading of non-performing loans? If 
so, are trades of a large face value 
(e.g. in excess of €50,000,000) 
common?  

Key players in the market are collectors, which purchase 
NPLs for their own benefit and derive profit from collections. 
Trades of non-performing loans with large face value on a 
regular basis are not common. 

Are there local independent servicers 
focused on servicing of non-
performing loan portfolios?  

Market for independent servicers, focused on servicing of 
NPLs, is rather undeveloped. Usually purchasers of NPLs 
service purchased portfolios by themselves. 

What is the frequency of purchase 
agreements concerning the sale of 
non-performing loans being 
governed by local law as opposed to 
English or US law? 

Purchase agreements concerning Russian NPLs are 
typically governed by Russian law. 

Currency 

What is the local currency? RUB (Russian rouble) 

What is the frequency of non-
performing loans being denominated 
in foreign currencies as opposed to 
the local currency? 

The NPL market is predominantly denominated in Russian 
roubles. However non-performing loans denominated in 
foreign currency (predominantly in Euro and U.S. dollars) 
are becoming more common in Russia due to significant 
depreciation of the Russian rouble in 2014-2016. 

If the loan is denominated in a foreign 
currency, does the underlying 
borrower as a matter of law have a 
right to convert loans denominated in 
foreign currency to the local 
currency? If so, at what rate, spot or 
mandatory fixed rate? 

Generally foreign currency loans may only be provided by 
Russian authorised banks. 

A debtor may opt to make payments in Russian roubles 
(RUB) under loans denominated and payable in foreign 
currency only if such option is provided in the loan 
agreement. The exchange rate will be as specified in the 
loan agreement, or if not specified, the official exchange rate 
set by the Bank of Russia is used. 
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Legal Issues 

Transfer 

Is transfer of all rights under local law 
permitted or is transfer limited to the 
right to receive payments? 

Transfer of rights is permitted unless specifically prohibited 
by the contract or expressly prohibited by law (for example, 
personal rights are not transferable). 

Transfer of receivables (the right to payment) is generally 
valid even if such transfer is prohibited by contract. 

Is transfer of all obligations in 
connection with the loans under local 
law permitted? 

Transfer of obligations connected with loans is permitted 
only upon consent of a lender. 

The transferability of bank-specific obligations (e.g. to 
advance further loans) may be limited. In particular, such 
obligations can generally be transferred only to other banks. 

Are there any restrictions under local 
law regarding transfer of loans? 

There are no restrictions to transfers of loans under Russian 
law. The key focus is on the terms of the loan agreement 
and whether any contractual liability arises. 

If a loan is transferred without the consent of a borrower 
where such consent was a prerequisite to the transfer 
pursuant to the terms of the loan agreement, the assignor 
and assignee are jointly liable for damages that may be 
caused by such transfer. An exception to this rule applies for 
transfers made to a special purpose vehicle for the purpose 
of securitisation - in such instance, only the assignor is liable 
and not the assignee special purpose vehicle. 

What if any is the common market 
position on assignment provisions in 
loan agreements? 

The common market position is to include in loan 
agreements permission to assign the right to payment 
without the borrower's consent. 

Are any separate actions required to 
transfer any guarantees and/or 
security interests or does this 
happen automatically upon transfer 
of the loan? 

Generally, a transfer of security requires additional action. 
The following is common: 

(a) Loans secured by mortgages: the transfer of 
mortgages is effectuated only upon registration of a 
new creditor as a mortgagee in the Unified Register 
of Immovable Properties. In practice, it may take 
from two to four weeks to register the new 
mortgagee. However, this does not affect the 
transfer of the loan which is effected on the date 
agreed by the parties. 

(b) Receivables secured by a registered pledge: in 
order to transfer a registered pledge of movable 
property, it is necessary to notify the notary, who will 
update the Register of Notifications On Pledges Of 
Movable Properties with the assignee as a new 
secured party. The register is maintained by 
notaries who usually process notifications within two 
days. Pledges over movable properties are 
recorded to establish priority among other secured 
lenders. 

(c) Suretyships and independent guarantees: 
Suretyships are usually transferable with the loan 
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unless the underlying agreement states otherwise. 
In contrast, guarantees are usually not transferable, 
unless the terms of the guarantee expressly state 
the contrary. In some cases pursuant to the terms of 
a guarantee, a prior consent of a guarantor should 
be obtained prior to the transfer of the guaranteed 
loan. 

With respect to the purchase of the 
loans, are there any withholding tax, 
stamp duty, VAT or other tax 
concerns? 

No withholding tax or stamp duty is payable specifically in 
connection with a transfer of loans. 

Withholding tax on interest 

Any interest payable by Russian debtors to a foreign 
purchaser of NPLs, having no permanent establishment in 
Russia, is subject to a 20% withholding tax. The purchaser 
of NPLs may, however, be exempt from Russian withholding 
tax pursuant to a double tax treaty (currently there are more 
than 80 such treaties in force, including treaties with the 
United Kingdom, Luxembourg, the Netherlands and Ireland). 

VAT 

The sale of NPLs is generally not subject to VAT under 
Russian law unless NPLs are sold at a premium to their par 
value (that is, the sum of the principal amount and accrued 
interest), which is uncommon in the NPL market. 

Profits tax 

NPLs are commonly sold for the price below their par value 
- that is, the sale will not generate taxable profit for the 
seller. Otherwise, a 20% profits tax is payable by the seller 
on any positive difference between the balance sheet value 
of NPLs and the purchase price paid upon their sale. 

Regulatory Issues 

Are there any lending licenses which 
would be required of a purchaser of 
non-performing loans? 

No. 

Are there any licenses required to 
service non-performing loans? 

Generally, no. 

However, the law may limit an NPL purchaser's means and 
frequency of communication with any natural person 
borrower if the purchaser does not hold a professional 
collection agency license. A list of professional collection 
agencies is maintained by the Federal Service of Court's 
Bailiffs and is publicly available. 

Are any other licenses relevant to a 
purchaser of a portfolio of non-
performing loans? 

No. 

Are there any techniques commonly 
used to satisfy licensing 
requirements? (e.g. sub-
participations or securitisations) 

No. 
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Is there a legislative track record of 
enhanced consumer protection? (e.g. 
during the financial crisis, the US 
government legislated to allow 
borrowers under residential 
mortgages to "give the keys back" 
and walk away from the debt) 

Yes. 

Upon enforcement of any consumer loan secured by a real 
property mortgage, the mortgaged property must be sold at 
a public auction. If two consecutive public auctions have 
failed (e.g. less than two bidders attended, or a winner failed 
to pay the hammer price in due course, etc.) the lender may 
choose to retain the property, provided that the debt must 
be cancelled in full upon such repossession (i.e. the lender 
may not make any deficiency claim against the borrower). If 
the lender fails or refuses to exercise such right, the 
mortgage is cancelled and the entire debt amount becomes 
unsecured. Therefore a lender in such instance must decide 
between repossessing the mortgaged property and 
cancelling the debt (most likely at a discount) or retaining 
the full debt amount but losing its position as a secured 
creditor. 

Are there any regulatory restrictions 
on disclosure of loan documentation 
or information regarding the 
borrower or security package? 

Yes. Banks are required to preserve bank secrecy, i.e., 
secrecy of accounts, deposits, transactions and information 
on the clients. In addition, Russian law protects 
unauthorised disclosure of personal data. 

Enforcing Security 

What are the methods for enforcing 
security interests? 

Generally court enforcement procedure is applied. 

Out-of-court procedure must be specifically agreed by a 
lender and a borrower in a loan agreement or in a separate 
written agreement. 

The most common method for security enforcement is sale 
via a public auction. Other types of enforcement (such as 
sale to a specified third party or repossession of the asset 
by the lender) must be stipulated between the pledgor and 
pledgee. 

What is the average timeframe for 
enforcement proceedings? 

The timeframe varies significantly depending on the type of 
collateral. A pledge over movable property is usually 
enforced within two months, while enforcement of residential 
mortgages can take more than a year. Additionally, this will 
depend on the particular court's efficiency and the defensive 
action initiated by the borrower. 

Can a secured party foreclose and 
self-sell secured property? If so, what 
is the process? 

The loan agreement must have specific provisions allowing 
the lender to retain collateral as a method of enforcement. 

To exercise this right, a lender would be required to notify a 
borrower upon default of the lender's intention to repossess 
the collateral. The relevant pledgor would then transfer 
ownership of the collateral to the lender, which is evidenced 
by a written document. The collateral must be transferred at 
fair market value. The pledgor would be entitled to 
compensation from the lender if the fair market value of the 
relevant asset exceeds the outstanding balance of the loan. 

If the pledgor refuses to cooperate with the lender with 
respect to the transfer of collateral, the lender may apply to 
the court for an order requiring the pledgor to comply with 
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the terms of the repossession provisions agreed with the 
lender. 

There is no established procedure for repossessing many 
types of collateral (for example, equity interests). Hence, it is 
highly probable that enforcement of such collateral will 
eventually require a court order. 

Can the underlying borrower "hand 
the keys back" and walk away from 
its obligations? 

Generally, no. The parties may agree upon this in a 
separate agreement following default. 

If the loan sale is done after an 
enforcement proceeding has begun, 
does the purchaser of the loans have 
to re-commence proceedings? 

No. Sale of a loan in dispute automatically leads to 
substitution of a party in legal proceedings (i.e., procedural 
assignment). 

Can the purchaser of the loan 
exercise the acceleration and 
enforcement rights under the loan? 

Yes. 

With respect to enforcement of any 
security interests, are there any 
capital gains, VAT, stamp duty or 
other tax concerns? 

Generally, transfer of collateral to the lender as a result of 
enforcement proceedings is free of VAT. Generally, the 
market value of transferred collateral should be equal to the 
value of the loan. In case of discrepancy the excess of 
collateral's market value over the outstanding balance under 
the loan should be paid back to the borrower. Therefore, 
transfer of collateral to the lender generally does not affect 
income tax. 

However, there may be tax implications resulting from 
enforcement of security interests (e.g. capital gains or VAT 
issues), but these would depend on individual 
circumstances. 

Interest 

Are there any restrictions at law as to 
the maximum rate of interest 
payable? 

Yes. 

With respect to consumer loans, the law limits the maximum 
cost of a loan (annualised effective compounded return 
rate), which comprises payments of interest, repayments of 
principal and other necessary payments, such as insurance 
premiums and bank fees. At the inception of a consumer 
loan the maximum cost of a loan must not be higher than 
the average cost of loans of such type, plus one third. On a 
regular basis the Bank of Russia classifies loans by types 
and calculates the average cost of a loan for each type of 
loans. 

With respect to loans issued by microfinance companies to 
individuals, accrual of interest stops when the amount of 
accrued interest exceeds three times the amount of 
principal. 

With respect to all loans, a Russian court may decrease the 
amount of default interest payable if it concludes that 
accrued default interest is incommensurate to the actual 
damage incurred by a lender. 
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Is there a right to re-set interest (e.g. 
on termination of a "teaser" or initial 
fixed or reduced rate period) as a 
matter of law or common practice? If 
so, which party has this right? 

Changes in interest rates (floating rates, step-ups, etc.) are 
more common in loans made to business entities. In such 
loans the loan agreement will normally provide the creditor 
with the right to unilaterally change the rate. 

If a loan is made to an individual, the ability of a creditor to 
unilaterally increase the interest rate may be considered as 
an onerous term. However, the ability to slightly increase the 
interest rate is generally allowed if the lender faces adverse 
consequences from the borrower's inaction (e.g. the pledge 
is not registered in favour of the lender, certain documents 
are not provided, etc.). 
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Spain 
Practical Issues 

The Local Market 

What proportion of loans in the local 
market are considered non-
performing loans? 

According to the European Central Bank, the ratio of non-
performing loans in Spain has significantly decreased over 
the last three years (from 7.9% in 2013 to 5.96% in the 
second quarter of 2016). The current ratio of 5.96% 
represents non-performing loans amounting to € 141.21 
billions. 

Is there an established market for 
trading of non-performing loans? If 
so, are trades of a large face value 
(e.g. in excess of €50,000,000) 
common?  

The Spanish financial market is developed in this sector. 
Trades of a face value in excess of €50,000,000 are 
commonly seen.  

Are there local independent servicers 
focused on servicing of non-
performing loan portfolios?  

Local banks have recently opted for outsourcing the 
servicing of non-performing loan portfolios and have sold 
their servicing platforms. Since 2014, international investors 
have been entering the Spanish non-performing loan market 
by acquiring servicing platforms or servicing subsidiaries 
established by local banks. Examples of such entities 
include Aktua Soluciones Financieras, S.L., Haya Real 
Estate, Altamira AS and Servihabitat. 

Notwithstanding the above, there are also local independent 
servicers (e.g., Hipoges Iberia, S.L., Copernicus Servicing, 
S.L, Finsolutia Spain, S.L. etc.) in Spain focused on 
servicing non-performing loans held by third party investors. 

What is the frequency of purchase 
agreements concerning the sale of 
non-performing loans being 
governed by local law as opposed to 
English or US law? 

From our experience, purchase agreements concerning 
Spanish non-performing loan receivables are commonly 
governed by Spanish law. An agreement subject to English 
or US law would need to comply with Spanish law 
formalities (such as notarial requirements, where 
applicable). 

Currency 

What is the local currency? € (Euro) 

What is the frequency of non-
performing loans being denominated 
in foreign currencies as opposed to 
the local currency? 

The loans are predominantly denominated in the local 
currency, Euro. 

If the loan is denominated in a foreign 
currency, does the underlying 
borrower as a matter of law have a 
right to convert loans denominated in 
foreign currency to the local 
currency? If so, at what rate, spot or 
mandatory fixed rate? 

Pursuant to Spanish law, a borrower does not have a right 
to convert loans into another currency, unless agreed with 
the lender. However the contractual agreement among the 
parties may deviate from this position. 

There is however currently draft law under review by 
Spanish parliament which will, if implemented, would enable 
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any natural person which is a borrower under a loan 
agreement which is: 

(a) secured by a mortgage on residential immovable 
property; or 

(b) entered into for the purpose of acquiring or retaining 
property rights in land or in an existing building or a 
building to be developed, 

to convert the currency of the loan agreement (if not Euros) 
into: 

(a) the currency in which the borrower primarily receives 
income or holds assets from which the credit is to be 
repaid; or 

(b) the currency of the member state in which the borrower 
was resident at the time the loan agreement was 
executed or is currently resident. 

According to the draft law, the exchange interest rate used 
for the conversion should be the one published by the 
European Central Bank at the time of the conversion (unless 
agreed by the parties otherwise). 

Legal Issues 

Transfer 

Is transfer of all rights under local law 
permitted or is transfer limited to the 
right to receive payments? 

In general terms, the transfer of a loan covers receivables of 
a creditor (right to demand payments) along with all rights 
which: 

(a) are considered "ancillary rights". These cannot be 
carved out from the transfer of a receivable and will be 
determined on a case by case basis. Usually this will 
include the right to call a default and enforce recourse 
rights established to support the receivable (e.g. 
personal guarantees, pledges, mortgages or privileges); 
and 

(b) are expressed to be transferred to the purchaser (unless 
expressly carved out). 

Is transfer of all obligations in 
connection with the loans under local 
law permitted? 

Transfer of all obligations with respect to loans is possible 
with the debtor's prior consent. 

Are there any restrictions under local 
law regarding transfer of loans? 

Under Spanish law, a creditor may, without the debtor's 
consent, transfer a receivable to a third party unless that 
transfer would violate statute, a contractual stipulation (a 
non-assignment or non cedendo clause) or offend the 
nature of the obligation. 

Therefore, it is necessary to assess whether any of these 
bars to transfer apply, but the most common concern will be 
whether the contract contains restrictions on transfer, as 
issues under statutory law or the nature of the obligation are 
infrequent. 

The transfer of the loan is effective as against the debtor 
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from the moment the debtor is duly notified. 

For the transfer to be considered as a true sale and effective 
vis-à-vis third parties (for instance, the assignor's creditors), 
it must also be in written form and notarised. Moreover, 
specific Spanish regulations (such as those protecting 
consumers or regulating banking entities) also impose a 
requirement that the transfer be in written form. 

In addition to the above, for transfers by a creditor of its 
entire contractual position (i.e. all rights and obligations), 
Spanish law requires that the transfer is expressly 
consented to by the debtor/assigned party (either before or 
at the moment the assignment is concluded). Therefore any 
assignment of obligations under a loan agreement where 
the lender has an outstanding commitment will require the 
consent of the debtor. However this is normally 
circumvented on the basis that most bank loan agreements 
include the prior consent of the borrower for the entire 
transfer of the creditor's position. 

Certain restrictions also apply to the assignment of 
receivables to an assignee which is an international investor 
and is not an "eligible lender". An "eligible lender" in this 
context means an assignee that meets the following 
requirements: 

(a) with respect to consumer mortgage loans, the assignee 
is registered with the State Registry (Registro Estatal) 
and has obtained an insurance policy or bank guarantee 
to cover any liability that may arise vis-à-vis the 
underlying consumer borrower for any damage derived 
from the management of the residential mortgage loans; 
and 

(b) with respect to any loan secured by a floating mortgage 
granted under section 153 bis of the Spanish Mortgage 
Law, Spanish law requires that the beneficiary of the 
mortgage be a credit institution. 

Therefore, any transfer of consumer mortgage loans or 
loans secured by floating mortgages (or any portfolio 
containing such loans) is usually done via a sub-
participation agreement to transfer the economic risk of the 
credit to the investor but maintain the current holder as the 
lender of record.  

What if any is the common market 
position on assignment provisions in 
loan agreements? 

The common market position on assignment provisions in 
loan agreements is to permit a lender to assign receivables.  

Are any separate actions required to 
transfer any guarantees and/or 
security interests or does this 
happen automatically upon transfer 
of the loan? 

Yes, there are situations in which a transfer of the benefit of 
a security interest or a guarantee requires additional 
actions. For example, as regards the most common security 
interests: 

(a) Mortgage loans: the transfer of a mortgage loan needs 
to be documented in a public deed and registered in the 
relevant Property Register. Otherwise, the transfer will 
be valid between the assignor and assignee, but will not 
be effective vis-à-vis third parties. Similar requirements 
are applied to the transfer of receivables secured with a 
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chattel mortgage (hipoteca mobiliaria), or a pledge 
without displacement of possession (prenda sin 
desplazamiento de posesión). 

(b) Payment instruments: a transfer of bills of exchange, 
promissory notes and other analogous securities 
requires the physical delivery of the security document, 
followed (in the case of negotiable bills of exchange and 
registered promissory notes) by an endorsement, that 
is, a written and signed transfer statement issued by the 
seller of the instrument. 

These factors should be considered on a case-by-case 
basis to ensure an effective transfer of the benefit of any 
security interests and guarantees. 

With respect to the purchase of the 
loans, are there any withholding tax, 
stamp duty, VAT or other tax 
concerns? 

VAT and Stamp Duty 

The majority of financial transactions are VAT exempt in 
Spain. Whether VAT is imposed on a sale of loans depends 
on the nature of the assignor. 

If the assignor is a company or an "entrepreneur" (defined 
as an individual involved in professional activities which 
entail the organization of labour and capital factors, and 
therefore subject to VAT): 

(a) the transfer of receivables, as well as the transfer of the 
benefit of any guarantees (including transfer of security), 
will not give rise to a VAT obligation; and 

(b) where the loan transferred is secured, executed by a 
public deed or subject to registration in any kind of 
Spanish registry, a variable stamp duty will be 
applicable to the transfer and payable by the purchaser. 
Stamp duty is generally charged at around 1% (this 
percentage varies depending on the Spanish 
autonomous region in which the relevant loan document 
is registered). 

Transfer Tax and Stamp Duty 

If the assignor is not a company or an individual which 
qualifies as a "VAT entrepreneur", the transfer is exempt 
from transfer tax and variable stamp duty. 

Withholding Tax 

With respect to withholding tax, a rate of 19% is payable 
under Spanish law on interest paid abroad. The withholding 
tax on interest may be reduced if so provided under any 
relevant double tax treaty between Spain and the country of 
tax residence of the purchaser, although interest paid to 
another European Union country is exempt from withholding 
taxes in Spain. 

Sales of non-performing loan portfolios by banks can 
alternatively be structured as a sale to a Spanish 
securitisation fund. Such a structure also allows banks to 
efficiently mitigate the obligation to pay withholding tax on 
foreign payments as the fund is established in Spain. This 
type of securitisation fund is subject to corporate income tax 
("CIT") in Spain. 
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Other concerns 

A key issue with the transfer of non-performing loans for CIT 
purposes, is that depending on the sale price, the sale may 
additionally require the reversal of provisions (i.e. provisions 
created by banks with respect to non-performing loans and 
treated in some cases as deductible costs for tax purposes 
must be "reversed" and recognized as taxable income upon 
the sale to the extent the value achieved on sale exceeds 
the tax written down value). 

Tax rulings are often sought in Spain to confirm the tax 
treatment that will be given to a transaction structure. 

Regulatory Issues 

Are there any lending licenses which 
would be required of a purchaser of 
non-performing loans? 

In the case of a transfer of non-performing bank loans 
(classified as "lost receivables"), the purchaser does not 
need to be a licensed entity. 

In the case of securitisation, a securitisation fund must be 
set up by a managing entity and authorised by the Spanish 
Stock Exchange Commission (CNMV). 

Are there any licenses required to 
service non-performing loans? 

Generally no. 

However, in the case of a securitisation vehicle, only 
authorised management entities may set up and service the 
securitised assets. Such management entities are subject to 
the authorisation of the Spanish Stock Exchange 
Commission and need to be duly registered with the 
Commercial Registry and the Spanish Stock Exchange 
Commission. 

Any management entity of securitised assets is required to 
meet the following conditions: 

(a) it must be in the form of public company (sociedad 
anónima); 

(b) it must have a minimum share capital of €1,000,000; 

(c) its corporate purpose must be limited to the setting up, 
management and legal representation of securitised 
assets; 

(d) it must have a corporate seat in Spain; 

(e) it must maintain internal control mechanisms; and 

(f) it must maintain internal regulations of conduct. 

Additionally, any shareholders with a significant stake (at 
least a 10% holding or otherwise with significant influence) 
in such management entity need to be "adequate". The 
following factors are taken into account for the purposes of 
determining that a shareholder is adequate: 

(a) the business and professional reputation of the 
shareholder; 

(b) the equity assets of the shareholder to meet the 
commitments assumed; 

(c) the possibility that the entity is exposed inappropriately 
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to the risk of the non-financial activities of the 
shareholder; and 

(d) the possibility that the stability or control of the entity is 
affected by any high risk financial activities of the 
shareholder. 

Likewise the members of the board of directors of such 
management entity need to be of recognised commercial 
and professional repute with adequate knowledge and 
experience. 

Are any other licenses relevant to a 
purchaser of a portfolio of non-
performing loans? 

Yes. With respect to any non-performing loan portfolio 
composed of residential mortgage loans held by consumers, 
any investor which is not a credit institution must comply 
with the conditions stated in Law 2/2009 which require that: 

(a) any international investor must be registered with the 
State Registry (Registro Estatal); and 

(b) any investor must obtain an insurance policy or bank 
guarantee to cover any liability that may arise vis-à-vis 
the underlying consumer borrower for any damage 
derived from the management of the residential 
mortgage loans. 

Investors most usually seek to address the above 
requirements by ensuring that all servicing duties are 
delegated to a Spanish servicer under a properly detailed 
servicing agreement. 

Are there any techniques commonly 
used to satisfy licensing 
requirements? (e.g. sub-
participations or securitisations) 

Other than as set forth above, no.  

Is there a legislative track record of 
enhanced consumer protection? (e.g. 
during the financial crisis, the US 
government legislated to allow 
borrowers under residential 
mortgages to "give the keys back" 
and walk away from the debt) 

Presently, under Spanish law there is no law that permits a 
borrower to "give the keys back" and walk away from the 
debt. It should be noted that a recent decision by a Spanish 
Court indicated a contrary position, however it is the widely 
accepted view among academics that this decision will be 
overturned by higher courts. 

There is a legislative track record to enhance consumer 
protection, for example: 

(a) Royal Decree 6/2012 of 9 March 2012 which protects 
customers with a lack of economic resources; 

(b) Law 1/2013 of 14 May 2013 which suspends the 
eviction of borrowers from a mortgaged property during 
a period where certain economic requirements are 
satisfied. In particular, this law protects single-parent 
families with 2 children or families with a child aged less 
than 3 years old where the mortgage repayments are 
higher than 50% of the net income received by the 
family and the aggregate income of all members of the 
family is lower than 3 times the public income index; 

(c) Law 4/2016 of 23 December 2016 (applicable only in 
Catalonia) which requires, for borrowers meeting certain 
requirements (such as, for example, a minimum rent 
test or evidence of a lack of alternative residence) and 



Spain 

Non-Performing Loans | 63 

granting a mortgage over residential property, that the 
lender is required to offer the borrower a social renting 
agreement prior to the enforcement of the security or 
foreclosing on the mortgaged residential property; and 

(d) the Royal Decree 1/2015 of 24 March 2015 (applicable 
only in Catalonia and with respect to certain 
municipalities) which provides a right of first refusal to a 
municipal governing body to acquire a residential asset 
before it is sold on enforcement. 

Pursuant to Spanish consumer protection rules, when the 
debtor is a "consumer", the court may review the relevant 
mortgage agreements at its sole discretion (ex officio) and 
declare null and void any abusive clauses. The following 
clauses are commonly disputed as "abusive" by consumers: 

(a) Acceleration Clauses: Spanish Courts have declared 
that acceleration clauses which have not been 
individually negotiated with a consumer (the burden of 
proof is on the creditor to establish this) and which set 
forth that a failure to pay of itself may entitle the creditor 
to terminate the loan are abusive and therefore null and 
void on the basis that there is an imbalance between 
the rights and obligations of the creditor and the 
consumer. To evaluate the imbalance between the 
creditor and the consumer, Spanish Courts take into 
account, among other things, the specific drafting of the 
acceleration clause along with the term and amount of 
the loan. It is important to bear in mind that the 
declaration of a clause as "unfair" does not depend on 
the number of unpaid instalments prior to the 
acceleration but how the acceleration clause has been 
drafted. If an acceleration clause is declared null and 
void, the creditor will be required to initiate an ordinary 
proceeding to enforce the mortgage loan (procedimiento 
sumario) in order to obtain a resolution from the Spanish 
Courts that declares that the materiality of default is 
sufficient to justify acceleration of the loan and, following 
acceleration, to enable enforcement of the mortgage. 

(b) Default Interest Clauses: Spanish Courts have 
declared default interest clauses null and void where 
such clauses have not been individually negotiated with 
a consumer (the burden of proof is on the creditor to 
establish this) and which exceed certain other limits 
considered abusive, such as: 

(i) with respect to mortgage loans granted to 
finance a primary residence, a default interest 
rate higher than 3 times the legal interest rate; 
and 

(ii) with respect to mortgage loans granted to 
consumers (other than as set forth in clause (a) 
above), a default interest rate which is more 
than 2% per annum higher than the ordinary 
interest rate payable under the loan agreement.  

Are there any regulatory restrictions 
on disclosure of loan documentation 
or information regarding the 
borrower or security package? 

In general terms, Spanish law provides for banking secrecy 
rules that prohibit disclosure of confidential data. 

Exceptions to this rule include disclosure required to ensure 
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compliance with any legal obligation (such as prevention of 
money laundering and reporting obligations to the Bank of 
Spain and to the Tax Authorities) or as ordered by a court. 

In general terms, the transfer of personal data to third 
parties requires the prior consent of the data subject 
however some exceptions apply. For the transfer of 
receivables, disclosure will be permitted on the basis of: 

(a) the existence of a contractual relationship, provided that 
the loan agreement expressly provides that the lender 
may assign its credit rights; or 

(b) authorisation by law where the Spanish Civil Code 
permits the lender to assign its credit rights. 

If consent is not required from the data subject, then the 
data subject will only need to be informed of the new data 
controller's name, the purposes of the processing and the 
right to access, rectify, or cancel personal data or object to 
the processing. In addition, the recipient will have to process 
personal data for the same purposes as the former data 
controller. 

Enforcing Security 

What are the methods for enforcing 
security interests? 

Generally, enforcement proceedings are required in order to 
enforce any security interest and may be conducted either 
before a court or a notary public. 

Court proceedings require the payment of a minor court fee, 
whereas out-of-court proceedings (before a notary public) 
may be more expensive (subject to the amount of the 
enforced claim). In court proceedings, the creditor must be 
represented by a court agent (a mandatory representative 
under Spanish law) and a lawyer. 

What is the average timeframe for 
enforcement proceedings? 

Court enforcement proceedings may last from several 
months to two years or more. This will depend on the 
particular court's efficiency and workload, and on the 
defensive action initiated by the debtor. Foreclosures 
conducted by a notary public tend to be faster (less than six 
months). 

Can a secured party foreclose and 
self-sell secured property? If so, what 
is the process? 

Upon an event of default, the creditor may enforce any 
available in rem securities provided by the debtor (i.e. 
mortgage, pledge), by means of foreclosure proceedings 
before either a notary public or a court. In such a situation, 
the value of the secured asset will be applied toward the 
creditor's claim. The value of the pledged asset, or the 
method of calculation of its value, must be prescribed in the 
documentation. Otherwise it will have to be assessed by an 
independent expert prior to commencing enforcement. 

Creditors are not legally allowed to opt for direct self-sell 
unless expressly stipulated in the underlying security 
agreement. However this exception is only available where 
the underlying secured asset is money, loan receivables or 
financial instruments. 
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Can the underlying borrower "hand 
the keys back" and walk away from 
its obligations? 

Presently, under Spanish law there is no law that permits a 
borrower to "give the keys back" and walk away from the 
debt. It should be noted that a recent decision by a Spanish 
Court indicated a contrary position, however it is the widely 
accepted view among academics that this decision will be 
overturned by higher courts. 

If the loan sale is done after an 
enforcement proceeding has begun, 
does the purchaser of the loans have 
to re-commence proceedings? 

No. The purchaser will need to subrogate in the position of 
the seller, as enforcing party, by formally appearing in the 
enforcement proceedings to notify the relevant court or 
authority in charge of the enforcement of the loan sale. 

Can the purchaser of the loan 
exercise the acceleration and 
enforcement rights under the loan? 

The purchaser may exercise rights attached to the 
transferred receivable, particularly court enforcement rights, 
including the right to enforce security (subject to its proper 
transfer and general transferability). Acceleration may be 
exercised by a purchaser to the extent that the right to 
accelerate has been transferred to the purchaser (e.g. a 
purchaser via a sub-participation will not have the ability to 
directly accelerate the debt as this remains with the lender 
of record).  

With respect to enforcement of any 
security interests, are there any 
capital gains, VAT, stamp duty or 
other tax concerns? 

There may be tax implications resulting from enforcement of 
security interests (e.g. capital gains or VAT issues) but 
these would be highly dependent on the circumstances. 

Generally, tax implications depend on the nature of the 
security interests. 

For enforcement against real estate property (second or 
further transmission) or rural land granted to secure a loan 
made to a company, such enforcement is exempt from VAT 
but subject to a 6% transfer tax to be paid by the purchaser. 
This percentage varies depending on the Spanish 
autonomous region in which the real estate property or the 
land is registered. However, if the purchaser is a company 
or an "entrepreneur" and is able to deduct VAT, the assignor 
shall have the right to waive the VAT exemption, and the 
enforcement will be VAT taxable and not subject to transfer 
tax. Moreover, in such event, where the mortgage is 
executed by a public deed and subject to registration in any 
kind of Spanish registry, a variable stamp duty will be 
applicable to the transfer and payable by the purchaser. 
Stamp duty is generally charged at around 1% (this 
percentage varies depending on the Spanish autonomous 
region in which the relevant loan document is registered). 

For enforcement of any other security interest granted to 
secure a loan made to a company, VAT will be payable as 
well as a variable percentage on stamp duty to the extent 
that the assets secured are subject to registration in any 
kind of Spanish registry. 

It should be noted that in case the enforcement is subject to 
VAT, there is a reversal of the taxable person by which the 
purchaser will be obliged to pay the VAT and submit VAT 
returns to the Spanish Tax Authorities. 

Recently enacted regulations with respect mortgages 
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introduced certain exemptions from capital gains and local 
taxes where the security interest is granted over the habitual 
abode of the debtor. 

Interest 

Are there any restrictions at law as to 
the maximum rate of interest 
payable? 

No, generally there are no restrictions at law as to the 
maximum rate of interest payable. The parties are free to 
set the general interest rate and default interest rate. 
However, the Supreme Court according to the Usury Law 
(Ley de Usura) has declared that an interest rate notably 
higher than the normal money interest rate (interés normal 
del dinero) that is deeply unbalanced according to the 
specific circumstances can be considered usurious or 
abusive. The normal money interest rate is published on the 
31st of December annually by the Bank of Spain. If the 
relevant contract does not stipulate the default interest rate, 
the legal interest rate (set by State Budget each year) 
should apply (3% for FY 2016). 

An exception to this rule applies with respect to: 

(a) loans (and corresponding mortgage) granted for the 
acquisition of primary residences. In such instance, the 
maximum default interest rate may not exceed three 
times the legal interest rate and may only apply to the 
principal amounts due but unpaid; and 

(b) personal and mortgage loans with consumers different 
to the ones mentioned in paragraph (i) above. According 
to recent case law from the Spanish Supreme Court, the 
default interest rate should not be higher than the sum 
of the ordinary interest rate agreed in the relevant facility 
agreement plus 2% per annum. Otherwise, the 
applicable default interest rate could be considered 
abusive and declared null and void by the judge. 

Is there a right to re-set interest (e.g. 
on termination of a "teaser" or initial 
fixed or reduced rate period) as a 
matter of law or common practice? If 
so, which party has this right? 

No party has a unilateral right to re-set interest. The parties 
may convene to reduce the applicable interest rate and 
amend the contract accordingly. In consumer mortgage 
loans, it is common practice to establish different interest 
rates for different periods. 
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Turkey 
Practical Issues 

The Local Market 

What proportion of loans in the local 
market are considered non-
performing loans? 

According to the Turkish Banking Regulatory and 
Supervisory Authority, as of June 2017, 3.09% of cash loans 
are NPLs. 

Is there an established market for 
trading of non-performing loans? If 
so, are trades of a large face value 
(e.g. in excess of €50,000,000) 
common?  

There is an established market for trading of NPLs. The 
players in this market are Turkish banks, as sellers, and 
Turkish asset management companies (varlık yönetim 
şirketleri), as purchasers. 

Asset management companies are Turkish entities 
established under the Turkish Banking Law No. 5411 that 
deal with purchase, collection and restructuring of NPLs. 
Currently, 14 asset management companies are operating 
in the market. 

There are trades of large scale packages of non-performing 
consumer loans, including car loans and mortgage loans. 

Are there local independent servicers 
focused on servicing of non-
performing loan portfolios?  

There are no special servicing companies. Asset 
management companies cover servicing of NPLs. 

What is the frequency of purchase 
agreements concerning the sale of 
non-performing loans being 
governed by local law as opposed to 
English or US law? 

Purchase agreements concerning non-performing consumer 
loans are commonly governed by Turkish law. 

Further, Turkish law typically governs sales of commercial 
NPLs. Deals involving foreign buyers are governed by 
English law. 

Currency 

What is the local currency? TRY (Turkish lira) 

What is the frequency of non-
performing loans being denominated 
in foreign currencies as opposed to 
the local currency? 

In our experience, consumer NPLs are denominated in 
TRY, as Turkish law requires that loans to Turkish 
consumers be denominated in TRY. 

Non-performing commercial loans are generally 
denominated in TRY. However, there are also non-
performing commercial loans denominated in USD/EUR. 

If the loan is denominated in a foreign 
currency, does the underlying 
borrower as a matter of law have a 
right to convert loans denominated in 
foreign currency to the local 
currency? If so, at what rate, spot or 
mandatory fixed rate? 

A loan agreement can oblige the borrower to repay the loan 
in its original foreign currency, which is the common practice 
in Turkey. Otherwise, the general rule is that monetary 
liabilities must be paid in local currency (TRY). 

The loan agreement may include a formula or rate for 
conversion to TRY. If there is no agreed formula or rate, the 
market rates apply. In practice, the rates disclosed by the 
Central Bank of the Republic of Turkey are considered 
market rates. 
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Legal Issues 

Transfer 

Is transfer of all rights under local law 
permitted or is transfer limited to the 
right to receive payments? 

A creditor may freely assign its receivables to third parties, 
by simple written agreement between the assignee and 
assignor. The borrower's consent is not required unless 
otherwise provided by the loan agreement or law. In certain 
circumstances, the characteristics of a contract (i.e., 
assignment of alimonies, claims regarding non-pecuniary 
damages, preemption right, purchase right, repurchase 
option, the right of the client to demand execution of a duty 
from its proxy) may prevent the assignment of receivables. 

An assignment of receivables automatically includes the 
assignment of any ancillary rights related to the receivables. 

Is transfer of all obligations in 
connection with the loans under local 
law permitted? 

A transfer of all obligations in connection with loans to a 
third person is permitted if the borrower consents to the 
transfer. 

Are there any restrictions under local 
law regarding transfer of loans? 

Generally, there are no restrictions regarding transfer of 
loans. Loans may be transferred through (i) an assignment 
of receivables or (ii) a transfer of the loan agreement (i.e. a 
transfer of all the creditor's rights and obligations with 
respect to the loan). However, in certain circumstances, the 
characteristics of the contract may prevent the assignment 
of the loan. 

What if any is the common market 
position on assignment provisions in 
loan agreements? 

The common market position on assignment provisions in 
loan agreements is to permit a lender to assign its 
receivables and transfer its obligations to third parties and 
prohibit the borrower's ability to do the same. 

Are any separate actions required to 
transfer any guarantees and/or 
security interests or does this 
happen automatically upon transfer 
of the loan? 

In both an assignment of receivables and a transfer of 
agreement, any ancillary rights related to such receivables, 
such as security (e.g. mortgage or pledge) are also 
automatically transferred to the transferee by operation of 
law. 

A guarantee (garanti) is a primary and independent 
obligation which is not technically "security". Therefore it 
does not automatically follow the assigned receivables. On 
the other hand, a surety (kefalet), which provides a similar 
protection, is an ancillary obligation and automatically 
follows the receivables upon the transfer. 
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With respect to the purchase of the 
loans, are there any withholding tax, 
stamp duty, VAT or other tax 
concerns? 

The tax implications of a purchase may change depending 
on whether it is a transfer of a loan agreement or an 
assignment of receivables. 

A separate tax analysis should be conducted on a case by 
case basis. The analysis depends on (i) whether the seller is 
a bank/financial institution and (ii) whether the purchaser is 
a bank/financial institution. 

Apart from tax liabilities, a separate analysis should be 
conducted to determine whether there would be any 
Resource Utilization Support Fund implications and Banking 
and Insurance Transaction Tax implications. 

Regulatory Issues 

Are there any lending licenses which 
would be required of a purchaser of 
non-performing loans? 

The purchase, collection and/or restructuring of NPLs as a 
business qualifies as asset management (varlık yönetimi). 
Only licensed Turkish asset management companies can 
engage in such a business. 

Are there any licenses required to 
service non-performing loans? 

Servicing of NPLs is normally part of asset management. It 
is not market practice for asset management companies to 
deal solely with servicing of loans. Solely dealing with 
servicing of loans may require a payment services license. 

Are any other licenses relevant to a 
purchaser of a portfolio of non-
performing loans? 

In limited cases, banks are purchasers of NPLs. A 
purchasing bank does not need any special license, as its 
banking license covers this activity. 

Are there any techniques commonly 
used to satisfy licensing 
requirements? (e.g. sub-
participations or securitisations) 

N/A 

Is there a legislative track record of 
enhanced consumer protection? (e.g. 
during the financial crisis, the US 
government legislated to allow 
borrowers under residential 
mortgages to "give the keys back" 
and walk away from the debt) 

No. 

Are there any regulatory restrictions 
on disclosure of loan documentation 
or information regarding the 
borrower or security package? 

Yes. Under Turkish banking secrecy rules, disclosure of 
loan documentation or information regarding the borrower or 
security package to third parties (other than those permitted 
under the law, such as outsourced service providers and 
independent auditors) is restricted. On the other hand, if the 
borrower's consent is obtained, disclosure would be 
permitted. 

Enforcing Security 

What are the methods for enforcing 
security interests? 

Under Turkish law, there are two alternative methods for 
enforcing security interests concerning movable or 
immovable property depending on whether there is a court 
decision confirming the secured receivable: (i) ordinary 
execution proceedings for pledge enforcement and (ii) 
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execution proceedings based on judgment for pledge 
enforcement. 

Ordinary execution proceedings for pledge enforcement 

If the holder of the security interest does not have a court 
judgment confirming the secured receivable, then it must 
initiate ordinary execution proceedings. The proceedings 
are initiated by filing an enforcement claim with the 
execution office. Then the execution office sends a payment 
order to the debtor in default, which orders it to make 
payment within 15 days following receipt of the order or file 
any objections within 7 days, failing which it will be deemed 
to have acknowledged the debt. The payment period is 30 
days for mortgage enforcement. 

If the debtor files an objection and effectively suspends the 
proceedings, the pledgee may move for lifting of the 
objection or cancellation of the objection, which are 
separate lawsuits that need to be initiated to continue the 
proceedings. 

If the debtor does not file an objection or its objection gets 
successfully challenged by the pledgee, then the pledged 
property is seized by the execution office and sold through 
public auction. If the pledged property is movable, it is 
physically seized. Immovable properties are seized by 
sending a letter to the Land Registry for attachment. 

Execution proceedings based on judgment 

If the pledgee holds a court judgment awarding the amount 
secured by the pledge, it should initiate execution 
proceedings based on the judgment. Typically, a mortgage 
agreement registered at the Land Registry that includes an 
unconditional promise to pay is deemed a document equal 
in force to a court judgment and can be used to initiate such 
proceedings. 

Upon initiation of the proceedings by the pledgee, the 
execution officer sends an execution order to the debtor, 
ordering it to pay the amount within 7 days. If the 
proceedings have been initiated with a mortgage agreement 
registered at the Land Registry showing an unconditional 
undertaking to pay, the payment period for the debtor will be 
30 days. If the debtor fails to pay the debt or bring any 
decision from the enforcement court staying the 
enforcement order, then the pledged assets will be sold for 
satisfaction of the creditor. 

Local financial institutions extending loans also enjoy certain 
special provisions for simplified collection. For instance, if 
certain notice requirements are met without the debtor's 
objection, a bank may initiate execution proceedings based 
on a judgment by using the registered mortgage agreement 
even when the mortgage agreement does not contain an 
unconditional promise to pay. This is useful in practice, 
since execution proceedings based on a court judgment (or 
document equal in force to a court judgment) are much 
simpler and take less time. 
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What is the average timeframe for 
enforcement proceedings? 

Depending on the defenses employed by the 
debtor/pledgor, ordinary execution proceedings for pledge 
enforcement take approximately one (assuming no objection 
is filed) to three years (assuming a lawsuit needs to be 
commenced for cancellation of the objection). 

Execution proceedings based on a judgment take 
approximately six months to two years, again depending on 
the defensive actions of the debtor/pledgor. 

Can a secured party foreclose and 
self-sell secured property? If so, what 
is the process? 

Whether private sale is possible under Turkish law is not 
crystal clear. There are a few instances where the secured 
party self-sold the property. The market practice is to 
foreclose the security through the Turkish execution office. 

Can the underlying borrower "hand 
the keys back" and walk away from 
its obligations? 

Except for limited cases that relate to shares of public 
companies and movable pledges concerning commercial 
transactions, any agreement entered into prior to the 
occurrence of the event of default and providing that the title 
to the property will pass to the pledgee upon default is 
invalid. However, after default the pledgee and pledgor may 
agree to transfer the property to the pledgee in exchange for 
discharge of the debt. 

If the loan sale is done after an 
enforcement proceeding has begun, 
does the purchaser of the loans have 
to re-commence proceedings? 

The new pledgee can resume the enforcement proceedings 
after the loans have been transferred. 

Can the purchaser of the loan 
exercise the acceleration and 
enforcement rights under the loan? 

The purchaser is entitled to exercise all rights with respect 
to the transferred receivable, including security interest 
rights, acceleration and enforcement rights. 

With respect to enforcement of any 
security interests, are there any 
capital gains, VAT, stamp duty or 
other tax concerns? 

There may be tax implications resulting from the 
enforcement of security interests, but these would be 
dependent on the circumstances. 

The interest paid to a non-resident entity which is not a bank 
or similar financial institution is subject to 10% withholding 
tax in Turkey. However, the Double Taxation Treaty 
provisions between Turkey and the related foreign country 
should be reviewed if there would be a reduced tax rate 
application. 

The interest payments to foreign banks or similar financial 
institutions are subject to 0% withholding tax according to 
domestic legislation. 

Interest 

Are there any restrictions at law as to 
the maximum rate of interest 
payable? 

The general rule is that interest and default interest rates 
can freely be determined by the parties. However, a party 
should not take unfair advantage of the other party's 
situation when determining the rates. 

Interest rates may depend on the type of transaction under 
Turkish law. 
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Ordinary Transactions 

Ordinary transactions are the transactions that are realized 
between parties that are not merchants. If the principal or 
default interest rate is determined by the parties in the 
agreement, the interest rate cannot exceed: (i) 13.5% in 
respect of interest and (ii) 18% in respect of default interest. 
If the interest or default interest rate is not determined in the 
agreement, the rates are determined by reference to 
applicable laws. The currently applicable interest and default 
interest rates are 9%. 

Commercial Transactions 

Interest and default interest rates can freely be determined 
by the parties. 

If the interest and default interest rates are not determined 
by agreement, the rates are determined by reference to 
applicable laws. The currently applicable interest rate and 
default interest rate is 9% and 9.75%, respectively. 

Transactions in Foreign Currency 

Interest and default interest rates can freely be determined 
by the parties. 

If the interest and default interest rates are not determined 
by agreement, the highest rate provided to state-owned 
banks for deposits in such currency applies. 

Consumer Transactions 

There is no special restriction regarding interest rates for 
consumer loans. However, the default interest rate cannot 
exceed the agreed non-default interest rate plus an 
additional 30% of that rate. 

In respect of individual credit cards, the monthly interest rate 
is up to 1.84% and monthly default interest rate is up to 
2.34% for 2017. 

Is there a right to re-set interest (e.g. 
on termination of a "teaser" or initial 
fixed or reduced rate period) as a 
matter of law or common practice? If 
so, which party has this right? 

The parties may re-set the interest rates with a mutual 
agreement, provided that revised interest rate is within the 
restrictions set out above. 
In respect of consumer loans, the interest rate cannot be re-
set in a way that is against the consumer's interests. 
However, if the agreement has an indefinite maturity (such 
as credit card agreements), the relevant interest rate may 
be re-set; however, the consumer then would have a right to 
terminate the agreement. 
In addition to the foregoing, if (i) any unforeseeable 
circumstance arises that changes the circumstances 
existing as of the date of the agreement to the detriment of a 
party, such that this party cannot be expected to perform its 
obligations in light of good faith principles; (ii) this 
circumstance is beyond the control of the suffering party; (iii) 
the suffering party has not yet performed its obligations or 
has performed its obligations with a reservation of its rights, 
the suffering party can claim adaptation of the agreement to 
the new circumstances, and if this is not possible, 
termination of the agreement. 
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Ukraine 
Practical Issues 

The Local Market 

What proportion of loans in the local 
market are considered non-
performing loans? 

According to the National Bank of Ukraine (the "NBU"), 57% 
of all loans extended by Ukrainian banks, both to 
businesses and consumers, are considered non-performing. 

As of 1 July 2017, the value of NPLs was nearly UAH 590 
billion (≈ USD 23 billion) out of a total of over UAH 1 trillion 
(≈ USD 39 billion) of loans. 

Is there an established market for 
trading of non-performing loans? If 
so, are trades of a large face value 
(e.g. in excess of €50,000,000) 
common?  

The Ukrainian market is yet to be developed in this area, 
and the average value of transactions is usually below EUR 
50 million. 

However, some trades exceed the EUR 50 million threshold. 
For instance, the Deposit Guarantee Fund, a major 
Ukrainian NPL seller dealing with loan portfolios of insolvent 
Ukrainian banks, aims to sell a portfolio of loans with a face 
amount in excess of USD 400 million in late 2017. 

Are there local independent servicers 
focused on servicing of non-
performing loan portfolios?  

Ukrainian law does not currently address the "servicing of 
loans". However, a special draft law aimed at regulating the 
"servicing of NPLs" and establishing a proper legal 
framework for the Ukrainian secondary loan market is 
expected to be submitted to the Ukrainian Parliament in late 
2017. 

Meanwhile, there are a number of Ukrainian collection and 
factoring companies focused on servicing NPLs and other 
loan portfolios of Ukrainian banks. 

What is the frequency of purchase 
agreements concerning the sale of 
non-performing loans being 
governed by local law as opposed to 
English or US law? 

From our experience, purchase agreements concerning 
Ukrainian NPLs are commonly governed by Ukrainian law. 

If an agreement on the sale of Ukrainian NPLs is governed 
by other law, it must comply with certain Ukrainian law 
requirements and formalities. 

Currency 

What is the local currency? UAH (Ukrainian Hryvnia) 

What is the frequency of non-
performing loans being denominated 
in foreign currencies as opposed to 
the local currency? 

As of 1 July 2017, the gross amount of local currency loans, 
both performing and NPLs, was UAH 521 billion (≈ USD 20 
billion), whereas the foreign currency loans amounted to 
UAH 495 billion (≈ USD 19 billion). 
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If the loan is denominated in a foreign 
currency, does the underlying 
borrower as a matter of law have a 
right to convert loans denominated in 
foreign currency to the local 
currency? If so, at what rate, spot or 
mandatory fixed rate? 

Unless agreed with the lender, the borrower does not have 
a right to convert its loans into another currency. Usually, 
such agreements appear in relevant amendments to the 
original loan agreement and include the conversion rate. 

Legal Issues 

Transfer 

Is transfer of all rights under local law 
permitted or is transfer limited to the 
right to receive payments? 

Both options are possible. 

The parties may agree on either the transfer of all rights or 
transfer of receivables (right to demand payments) only. 

The borrower's consent for the transfer of creditor's rights is 
not required. 

Is transfer of all obligations in 
connection with the loans under local 
law permitted? 

Yes. However, any transfer of obligations (not rights) under 
a Ukrainian law-governed contract requires the prior 
consent of the other party. 

As a result, in order to transfer its obligations under a loan to 
a third party, a Ukrainian bank must first obtain an approval 
of its client (borrower) for such a transfer. 

Are there any restrictions under local 
law regarding transfer of loans? 

Ukrainian lenders are temporarily prohibited from 
transferring (assigning) certain consumer mortgage loans 
extended in foreign currency. 

In addition, any transfer of a foreign currency loan from a 
Ukrainian bank to a non-resident purchaser (assignee) must 
be registered with the NBU. This rule, however, does not 
apply to the transfer of loans from a Ukrainian bank to any 
Ukrainian resident purchaser, including a Ukrainian 
subsidiary of a foreign investor, or an international financial 
institution, such as EBRD, EIB or IFC. 

What if any is the common market 
position on assignment provisions in 
loan agreements? 

The common market position is to permit a lender to assign 
its rights (whether in full or receivables only) to a third party. 

Are any separate actions required to 
transfer any guarantees and/or 
security interests or does this 
happen automatically upon transfer 
of the loan? 

Although the applicable Ukrainian rules provide for the 
automatic transfer of all security interests to a new creditor, 
a few additional formalities are required, namely: 

• in case of a registered security, the purchaser must 
apply to the relevant registries to subrogate in the 
position of the seller; 

• in case of an active court or enforcement 
proceeding, the purchaser must apply to the 
relevant court or enforcement agency in order to 
subrogate in the position of the seller and to be 
substituted as the beneficiary of such proceedings. 

Furthermore, as a matter of practice, the arrangements on 
the sale of loans usually include provisions that explicitly 
provide for the transfer of security interests to a new creditor 
(i.e., the purchaser). 
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With respect to the purchase of the 
loans, are there any withholding tax, 
stamp duty, VAT or other tax 
concerns? 

The purchase of loans is not generally subject to VAT or a 
state duty. 

Interest paid to a foreign lender attracts Ukrainian 
withholding tax at 15%, unless otherwise provided by an 
applicable double taxation treaty. 

Depending on the period when a loan was provided to a 
Ukrainian borrower, a full exemption or a reduced 5% rate 
under domestic law may apply to the interest paid to a 
foreign lender under a loan financed by issuing bonds 
traded on foreign stock exchanges. 

Also, limitations on interest deductibility may apply under 
certain circumstances. 

Regulatory Issues 

Are there any lending licenses which 
would be required of a purchaser of 
non-performing loans? 

For resident purchasers (including local subsidiaries of 
foreign investors): 

In the case of a simple transfer of a loan from a resident 
lender (e.g. a Ukrainian bank) to a resident purchaser, the 
purchaser does not need to be a licensed entity, subject to 
limitations outlined in "Are there any licenses required to 
service non-performing loans?" below. 

For non-resident purchasers: 

If a loan is transferred from a resident lender to a non-
resident purchaser, the purchaser must be registered with 
NBU as the new creditor under the cross-border loan. 

The registration must be carried out before the purchaser 
(being the new creditor) receives any payments from the 
borrower. 

Are there any licenses required to 
service non-performing loans? 

For resident purchasers (including local subsidiaries of 
foreign investors): 

In order to collect receivables in foreign currency under a 
foreign-currency loan, the purchaser must first obtain an 
individual NBU licence (permit) allowing it to operate with 
(collect receivables in) a foreign currency in Ukraine. 

No restrictions, however, apply to collecting receivables in 
the local currency under loans denominated in the local 
currency. 

For non-resident purchasers: 

If a non-resident purchaser is duly registered by the NBU as 
the new creditor under a cross-border loan, no licence is 
required for servicing the loan. 

Are any other licenses relevant to a 
purchaser of a portfolio of non-
performing loans? 

No. 

Are there any techniques commonly 
used to satisfy licensing 
requirements? (e.g. sub-
participations or securitisations) 

No. 
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Is there a legislative track record of 
enhanced consumer protection? (e.g. 
during the financial crisis, the US 
government legislated to allow 
borrowers under residential 
mortgages to "give the keys back" 
and walk away from the debt) 

Presently, no law permits a borrower to "give keys back" 
and walk away from the debt. 

However, under Ukrainian legislation, the enforcement and 
subsequent repossession (taking title) of collateral by a 
creditor results in the secured claims being discharged in 
full, regardless of whether the value of the collateral covers 
the entire amount of the secured claim. 

Furthermore, over the past few years, a number of 
provisions have been enacted to protect Ukrainian 
consumers in the context of residential mortgage loans. 

During the 2014-2015 financial crisis in Ukraine, the local 
currency became significantly devalued, and, as a result, 
the vast majority of borrowers under foreign currency loans 
have defaulted on their obligations. 

Subsequently, the Ukrainian Parliament prohibited Ukrainian 
lenders from enforcing (foreclosing) and transferring 
(assigning) any consumer mortgage loans in foreign 
currency if: 

• the mortgaged property is the only place of 
residence of the borrower; 

• the borrower does not own any other residential 
property; and 

• the area of the mortgaged property does not exceed 
a certain size set forth by law. 

This restriction was introduced as a temporary measure. 
However, it is unclear as to when the Parliament plans to lift 
it. 

Are there any regulatory restrictions 
on disclosure of loan documentation 
or information regarding the 
borrower or security package? 

Banking secrecy rules laws restrict disclosure of information 
and confidential data related to a Ukrainian bank's customer 
and its transactions. The bank, however, may disclose such 
information to a purchaser (assignee) of loans. 

Additionally, certain data protection regulations and rules for 
protecting commercial (business) information must be 
followed. 

Enforcing Security 

What are the methods for enforcing 
security interests? 

The security may be enforced through: 

• court proceedings; 

• notary public; or 

• out-of-court enforcement procedure. 

The out-of-court enforcement procedure may be carried out 
by repossessing (taking title) or selling the collateral. 

In the case of pledges of movables, the applicable law 
permits a creditor to decide at its sole discretion whether to 
repossess or sell collateral. 
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In the case of mortgages: 

• repossession: a creditor may repossess collateral if 
a debt settlement agreement (which may be a part 
of the mortgage agreement) with a borrower 
provides for such right; and 

• sale: a creditor may sell collateral to a third party if a 
court decision or a debt settlement agreement 
(which may be a part of the mortgage agreement) 
with a borrower provides for such right. 

What is the average timeframe for 
enforcement proceedings? 

Court enforcement proceedings may last from several 
months to two or more years. This will depend on the 
particular court's efficiency and workload, and on the 
defensive action initiated by the debtor. 

Enforcement through a notary public usually takes up to two 
months (if not challenged in court). 

Out-of-court enforcement procedure (repossession or sale) 
usually takes up to six months. 

Can a secured party foreclose and 
self-sell secured property? If so, what 
is the process? 

Yes. 

Upon an event of default, a creditor may exercise its right to 
enforce and sell collateral: 

• at its discretion - in the case of a pledge; or 

• under a court decision or a debt settlement 
agreement (which may be a part of the original 
mortgage agreement) with a borrower that provides 
for such right - in the case of a mortgage. 

The creditor may sell collateral on behalf of the borrower 
without the borrower's authorization. 

In order to sell collateral, the creditor must notify the 
borrower and other creditors with lower-priority security 
interests of its intention to sell the collateral. 

The creditors having lower-priority claims over collateral 
have the right of first offer to purchase such collateral. If 
none of the secured creditors intend to purchase the 
collateral, the creditor may sell it directly to any third party 
(or through a public auction - for pledges only). 

In the case of a pledge, the creditor sells the collateral to a 
person who offers the highest price. In the case of a 
mortgage, the sale price is determined by the agreement 
between the mortgagor and the mortgagee or based on an 
appraisal, at a level not lower than the usual market prices. 

Can the underlying borrower "hand 
the keys back" and walk away from 
its obligations? 

No law permits a borrower to "give keys back" and walk 
away from the debt. 

However, the enforcement and subsequent repossession 
(taking title) of collateral by a creditor results in the secured 
claims being discharged in full, regardless of whether the 
value of the collateral covers the entire amount of the 
secured claim. 
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If the loan sale is done after an 
enforcement proceeding has begun, 
does the purchaser of the loans have 
to re-commence proceedings? 

No. However, the purchaser will need to subrogate in the 
position of the seller, as enforcing party, by formally 
appearing in the enforcement proceedings, to notify the 
relevant court or authority in charge of the enforcement of 
the sold loan. 

Can the purchaser of the loan 
exercise the acceleration and 
enforcement rights under the loan? 

The purchaser may exercise all rights with respect to the 
transferred loan, including court enforcement rights and the 
right to enforce security. 

With respect to enforcement of any 
security interests, are there any 
capital gains, VAT, stamp duty or 
other tax concerns? 

The tax treatment of the enforcement would depend on a 
number of factors. 

In general, enforcement of a security interest which results 
in the transfer of property (title) to the security interest 
holder would attract 20% VAT if the holder is a VAT payer). 

If certain criteria are met, a transfer of land to a security 
interest holder would be VAT exempt. A subsequent sale by 
a Ukrainian bank or financial institution would be exempt 
from VAT. 

In a transfer of real estate, 1% state duty and 1% Pension 
Fund duty may also apply, depending on how the 
enforcement is effected. 

Any income derived from the enforcement by a foreign 
interest holder may potentially be subject to 15% 
withholding tax. The tax office's guidance on this point is 
rather scarce. It is quite common in such circumstances to 
seek a tax ruling to confirm the tax treatment of the 
transaction. 

Interest 

Are there any restrictions at law as to 
the maximum rate of interest 
payable? 

There are no legal restrictions as to the maximum interest 
rate payable on loans extended by Ukrainian banks, in both 
the local and foreign currency. 

However, there is a statutory cap on all payments other than 
repayment of principal, i.e., a cap on the cost of funds (the 
Maximum Interest Rate), under a cross-border loan in 
foreign currency extended by a non-resident lender or 
acquired by a non-resident purchaser from a Ukrainian 
seller. 

Currently, the Maximum Interest Rate applicable to cross-
border loans is as follows: 

• for fixed interest rate loans: 
o with maturity of up to 1 year - 9.8% per annum; 
o with maturity from 1 to 3 years - 10% per 

annum; 
o with maturity over 3 years - 11% per annum; 

and 
• for floating interest rate loans - LIBOR for three-

month USD deposits plus 750 basis points. 
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Is there a right to re-set interest (e.g. 
on termination of a "teaser" or initial 
fixed or reduced rate period) as a 
matter of law or common practice? If 
so, which party has this right? 

No party has a unilateral right to re-set interest. 

The parties may agree to increase or reduce the applicable 
interest rate and amend the contract accordingly, subject to 
the Maximum Interest Rate described above. 
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