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Despite the fact that shareholders' loans are common practice for the financing of 

companies, shareholders' contribution by way of loans is treated rather fragmentally and 

controversially among various jurisdictions, especially when it comes to near-insolvency 

situations. This observation suggests that recapitalizing or injecting cash into the company 

through 'soft' loans includes a high risk of them being re-characterized by the courts as 

equitable contribution and, thus, being subordinated to third- party creditors' claims.  

A. The shareholders' loans problematic 

Shareholders' loans are certainly not a 
novelty in practice. Whether at the start-
up of a company or during its lifetime, 
shareholders’ monetary contribution is a 
common way of financing privately owned 
companies. As a result, ‘dual-holders’, i.e. 
stakeholders sharing both equity and 
debt, are a common phenomenon not 
delimited to partnerships and SMEs, but 
also widespread among companies 
limited by shares. However, when it 
comes to near-bankruptcy situations dual 
-holding poses concerns, due to the 
strongly divergent interests of creditors 
and shareholders. 

The conflict of interests arising from dual-
holding situations has been approached 
by both practitioners and academics, 
particularly in the context of other legal 
concepts, including the capital 
maintenance doctrine, fraudulent 
conveyance, veil piercing and 
undercapitalization rules. Shareholders 
standing on both sides of dubious 
transactions raise concerns regarding the 
legitimacy of their actions. According to a 
considerable amount of cases in different 

jurisdictions1, when a company is 
insufficiently capitalized or burdened with 
debt overhang, the risk of manipulation 
by a controlling shareholder is so high, 
that automatic subordination is justified 
as a solution to avoid malevolent 
behaviors. The term 'subordination' 
denotes a legal relationship, where a 
creditor has the right to request the 
debtor to discharge its obligations to him 
earlier than the obligation owed to 
another creditor, i.e. the subordinated 
creditor. In jurisdictions accommodating 
the subordination doctrine, shareholders' 
loans may be subordinated in the context 
of financially distressed companies, either  
by virtue of specific legislative provisions, 
or by means of remedial court decisions in 
an effort to 'serve justice'. 

In case of a company facing financial 
difficulties, shareholders, as insiders, can 
better realize that the company may not 
avoid bankruptcy proceedings. 
Subordination of shareholders' claims 
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could be viewed as a counterweight to 
the lack of equal access to information; 
since the consequences of subordination 
are mainly imposed upon allegedly 
controlling shareholders, this could make 
up for their having access to business 
information earlier than other creditors or 
for not disseminating important 
information. Subordination of 
shareholders' claims is, thus, suggested as 
a solution in order to restitute fairness. 

The practical advantage of subordination 
is that, compared to claims brought under 
fraudulent conveyance law, creditors do 
not have to challenge particular 
transactions; after proving the 
shareholders' inequitable behavior, 
creditors can simply ask for the 
shareholders’ claims arising from all loans 
concluded at an arm’s length basis to be 
recognized as subordinated to their 
claims.  

Adherents of the subordination doctrine 
stress the beneficial effects resulting 
therefrom; equitable subordination of 
shareholders' loans can be a helpful risk-
averting tool for unaffiliated creditors, 
since it deters shareholders from injecting 
money into a financially distressed 
company, a practice which could lead to 
the postponement of an inevitable 
liquidation and to the waste of useful 
resources.  

The result of equitable subordination with 
regard to shareholders' loans is that they 
will not rank pari passu to other creditors’ 
claims; therefore, in case of liquidation, 
shareholders will be the last to be 
satisfied. In case shareholders' loans have 
already been repaid prior to the launching 
of insolvency proceedings, payments can 
be reversed by means of avoidance 
actions. Overall, in case of business 
failure, the shareholders suffer the total 
loss as insiders of the company. 
Therefore, subordination is being used as 
a means to ‘do justice’ and compensate 
for the loss of those creditors, whose 

interests were not taken into account in 
the first place. 

B. Possible drawbacks of adopting an 
extensive subordination doctrine 

Wide-reaching subordination rules have 
largely been under attack, especially 
when it comes to terms of efficiency. 

Nowadays, courts' intervention in 
subordinating shareholders' claims 
stemming from loans seems rather 
unnecessary, since the danger of an 
opportunistic behavior from the 
shareholders’ side is largely being 
prevented  during the contracting phase 
(either at the time of the conclusion of 
the contract or thereafter by an 
amendment thereto) by means of by the 
incorporation of the so-called 
‘subordination clauses’ or the conclusion 
of ‘intercreditor agreements’.  

In the same vein, it has been suggested by 
economic analysts that the danger of 
potential subordination may prove out to 
be deterrent for shareholders' risky-
decisions only ad hoc. Therefore, the 
deterrent effects of subordination rules 
could only be evidenced in a limited 
number of cases. 

Moreover, subordination would be most 
desirable and welcome, if it led to 
preventing inefficient rescue attempts, 
without jeopardizing efficient ones. 
Consequently, 'one-size-fits-all' 
subordination rules should be eliminated. 

In addition, establishing a stricter 
management liability regime in lieu of 
wide-reaching subordination rule could be 
more efficient to counterstrike 
inequitable and opportunistic 
shareholders' behavior, especially in 
wrongful trading and fraudulent 
conveyance cases. 

C. Approach across different 
jurisdictions  

Shareholder loans are treated rather 
differently around the world. For 



 
example, while the UK legislation provides 
for no specific rules or regulations when it 
comes to shareholders’ loans, the US 
shares a case-established 'equitable 
subordination' doctrine, alongside which a 
similar doctrine emerged, that of re-
characterization. The difference between 
the two doctrines depends on whether an 
actual loan has been granted by the 
shareholder or the shareholder was 
engaged in an inequitable conduct. 
Nonetheless, the line is not so clear-cut, 
resulting to courts wrestling with the re-
characterization doctrine and being 
inconsistent in their approach to the 
problem. Similarly, the case varies among 
civil law countries; France and 
Netherlands do not accommodate relative 
provisions, whereas Germany, Austria, 
Italy and Spain share codified rules for 
loans granted by shareholders.  

Nonetheless, the above jurisdictions do 
not approach the problem in the same 
way. For example, in the US there has 
been a case-established 'equitable 
subordination' doctrine, alongside which a 
similar doctrine emerged, that of re-
characterization. The difference between 
the two doctrines depends on whether 
the shareholder was engaged in an 
inequitable conduct or whether an actual 
loan has been granted by the shareholder. 
Nonetheless, the line is not so clear-cut, 
resulting to courts wrestling with the re-
characterization doctrine and being 
inconsistent in their approach to the 
problem. 

On the other hand, German legislation 
recognizes subordination of shareholders' 
loans in general, without questioning 
whether such loans were granted during a 
financial crisis for the company or not. 
However, subordination is confined to 
shareholders who exercise a minimum 

level of influence on the management of 
the company.2  

German legislation has the advantage of 
drawing a clear-cut line regarding loans 
subject to subordination. Nonetheless, 
the one-size-fits-all approach leads to the 
shareholders remaining rather inactive in 
case the company faces a financial crisis 
and thus solutions other than liquidation 
being significantly impaired. The German 
approach is delimited to subordination of 
such loans in insolvency cases only, 
without considering the issue, whether 
said loans should be treated as equity or 
not. 

Recent decision Sviridov v. Neftegazmash-
Technologies (No. 308-ЭС17-1556(1), 6 
July 2017) delivered by the Supreme 
Court of the Russian Federation with 
regard to a company's liquidation 
proceedings places Russia among 
jurisdictions accommodating 
shareholders' loans subordination. Such 
decision reversed previous case law and 
held that a major shareholder, being de 
facto in a position to influence the 
company, should not be included in the 
creditors' register. More specifically, the 
principles of good faith, reason and 
fairness dictate that shareholders should 
normally bear the risk of failure and 
should not compete with the claims of 
third-party creditors. 

It is obvious that the lack of a level-
playing-field with regard to shareholders' 
loans reveals that the policy rationale 
behind equitable subordination rules 
remains quite disputable. Moreover, the 
lack of universally accepted criteria with 
regard to the concepts of 'credibility of a 
company' and 'controlling shareholder' 

                                                           
2
 See art. 32a (3) of the German Insolvency 

Code excluding from automatic subordination 

shareholders who (i) are not directors of the 

company, (ii) do not hold more than 10% of 

the registered capital of the company. 



 
seems to undermine attempts towards a 
common approach. 

D. The status of shareholders' loans in 
Greece 

In Greek legislation, the only case 
providing explicitly for special treatment 
of loans granted by shareholders is article 
32 of Law 3190/1955 regarding limited 
partnerships. According to article 32 (i), 
granting of security upon the company's 
assets in favor of a shareholder-creditor is 
prohibited, (ii) repayment of the 
monetary claims of a shareholder is 
deemed to have no effect, in case it takes 
place at the cost of third-party creditors' 
claims, and (iii) in any case of dissolution 
of the company, apart from the case of 
liquidation, shareholders' claims will be 
subordinated to creditors' claims. 

As for bankruptcy procedures, even in the 
case of an existing contractual 
arrangement between the debtor and any 
of its creditors providing for the 
subordination of certain claims with 
regard to others, it should be noted that 
the syndic appointed in bankruptcy may 
not necessarily abide by the arrangement 
in the distribution of the bankruptcy 
liquidation proceeds. 

Therefore, the question arises, how could 
third-party creditors actually protect 
themselves against inequitably granted 
shareholders' loans? 

In the context of Law 3190/1955 
regarding limited partnerships, it has been 
pointed out that the exclusion of 
insolvency proceedings from the 
subordination rule seems rather 
controversial, especially in case of dolus 
malus from the managing shareholders' 
side. This has also been the main reason 
as to why the said article, though 
revolutionary compared to other 
jurisdictions, has been applied very rarely 

in practice.3 According to legal theory, 
article 32(iii) of Law 3190/1955 should be 
interpreted to apply also to liquidation 
procedures. 

In any case, Law 3190/1955 has a limited 
scope applying only to limited liability 
companies. In the context of sociétés 
anonymes, shareholders' loans have only 
been examined by legal theory in the 
context of nominal undercapitalization 
rules, whereby it is argued that in case of 
nominal undercapitalization the money 
injected into the company as 
shareholders' loans should be treated as 
debt. Nonetheless, it has been suggested 
that the subordination regime could also 
apply to sociétés anonymes on the basis 
of article 281 of the Greek Civil Code, 
which provides for a duty not to exercise 
a right in an arbitrary way and, thus, a 
duty to act in good faith.  According to the 
principle of good faith, the risk of business 
failure should be firstly borne by the 
shareholders and then by the creditors of 
the company. In the same vein, it has 
been argued that in case shareholders 
request for a claim to be treated equally 
as a claim of creditors, while they acted 
on the basis of equity, such claim should 
be dismissed for being unfair (katahristiko 
in Greek). However, there is no commonly 
acceptable standard as to when a 
company is severely underfinanced and 
when a contribution should be treated as 
equity. 

E. Automatic subordination in the 
context of the recast European 
Insolvency Regulation 

The recast European Insolvency 
Regulation4 has been, perhaps, the only 
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 Only case reported is decision No. 

2845/2001 of the Thessaloniki Court of 

Appeal. 

4
 Council Regulation (EC) 2015/848 of 20 May 

2015 on insolvency proceedings (recast) 
[2015] OJ L41/19. 



 
insolvency-related piece of legislation 
accompanied by a calling to adopt ‘a new 
approach to business failure’ as part of 
the EU’s policy to give a second chance to 
both companies and individuals.5 

This policy shift was mainly triggered by 
the fact that the majority of debt-
burdened companies struggling under 
over-leveraged balance sheets was forced 
to the brink of insolvency, despite being 
fundamentally viable.6 

In the same context, Commission's 
proposal for a Directive on preventive 
restructuring frameworks, second chance 
and measures to increase the efficiency of 
restructuring, insolvency and discharge 
procedures (henceforth the ‘Proposal’)7 
embraces this policy shift by urging for 
more harmonized restructuring 
procedures. More specifically, article 16 
of the Proposal provides for protection of 
new financing, similar to the one provided 
by Chapter 11 of the US Bankruptcy Code, 
by stating that new financing agreed upon 
in a restructuring plan ‘should not be 
declared void, voidable or unenforceable’. 
This provision immunizes new financing 
from being exposed to avoidance and 
claw-back actions, which could jeopardize 
the viability of a rescue plan and deter 
new investors.  
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 Recast European Insolvency Regulation; 

recitals 10,15 

6
 Commission, ‘Communication from the 

Commission to the European Parliament, the 
Council and the European Economic and Social 
Committee: A New European Approach to 
Business Failure and Insolvency’, COM (2012) 
742 final. 

7
 Proposal for a Directive of the European 

Parliament and of the Council on preventive 
restructuring frameworks, second chance and 
measures to increase the efficiency of 
restructuring, insolvency and discharge 
procedures and amending Directive 
2012/30/EU, COM(2016) 723 final, 22.11.2016 
(henceforth ‘Proposal’) 

The question is,  if the Proposal becomes 
incorporated into a European Union 
directive, what will the future for 
shareholders' loans be, in case such loans 
are protected as new financing being part 
of an integral restructuring process.  

Member-States will have to ensure that 
their shareholders' subordination regime 
does not sabotage the chance for viable 
businesses to achieve a turnaround, 
either by overly deterring insiders to 
participate financially in a restructuring or 
by forcing undercapitalized companies to 
liquidation. 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

In a nutshell 

 The status of shareholders' loans remains quite different across jurisdictions; 

 In some jurisdictions shareholders' loans are not regulated at all, while in others 
shareholders' loans are being subordinated either by law or by court decisions; 

 In Greece, legal theory stands for shareholders' loan subordination and re-
characterization of shareholders' debt in cases of undercapitalization. However, 
there is extremely limited case-law; 

 The criteria in order to apply the subordination doctrine vary. Case-law indicates 
that controlling shareholders' loans to financially distressed companies present a 
typical case for subordination; 

 It would be prudent for creditors to still include subordination clauses in the 
drafting process, while shareholders acting as lenders should bear in mind the 
danger of their claims being subordinated; 

 The risks for internally-financed restructurings are high if they do not work out; 

 The future of shareholders' subordination doctrine is quite uncertain in view of the 
new European insolvency legislation. 
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