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Coty Germany v Akzente: reconciling competition law with ‘e-luxury’  

The recent EU judgment on prohibiting selective distributors from selling luxury 
products on third-party online platforms 

 

 

Facts 

Coty Germany GmbH is a leading supplier of luxury 

cosmetics in Germany, operating a selective distribution 

network for its products which supported the luxury 

image of these brands. Parfümerie Akzente GmbH is a 

retail chain selling cosmetics. It distributed Coty 

products in its brick-and-mortar outlets as well as via its 

online store and amazon.de. 

In March 2012, in light of the entry into force of 

Regulation 330/2010, Coty sought to amend its 

distribution agreements by stipulating that e-sales could 

only be carried out provided the luxury character of the 

brands is preserved, and there is ‘no discernible’ use of 

unauthorized third parties in the online sale. Akzente 

rejected the amendment; hence Coty brought an action 

before the German courts seeking to prohibit Akzente 

from selling its products via amazon. The court of first 

instance dismissed Coty’s action. On appeal, the 

relevant court stayed the proceedings and referred the 

issue to the Court of Justice of the European Union 

(CJEU) for a preliminary ruling. 

In essence, the German court asked the CJEU whether, 

in the context of a selective distribution system 

designed to preserve the luxury image of a brand, it is 

compatible with the prohibition of anti-competitive 

agreements laid down in Article 101(1) TFEU, to 

prohibit authorized distributors from using, in a 

discernible manner, third-party platforms for the online 

sale of the branded goods. 

The CJEU Decision 

The CJEU in its landmark decision acknowledged that 

the quality of luxury products is “not just the result of 

their material characteristics, but also of the allure and 

prestigious image which bestow on them an aura of 

luxury” and that “an impairment to that aura of luxury is 

likely to affect the actual quality of those goods”. It 

further reiterated settled case law based on which the 

operation of a selective distribution system is indeed 

capable of preserving the quality of such goods, where 

resellers are chosen on the basis of objective, 

qualitative, and proportionate criteria that are applied in 

a uniform and non-discriminatory fashion for all 

potential resellers. 

As to the contract amendment that Coty brought before 

Akzente regarding online sales, the CJEU held that it 

ensured that the goods are offered exclusively from 

authorized sources, which is the essence of a selective 

distribution network. It further asserted that the clause 
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On 6 December 2017, the Court of Justice of the European Union handed down its Judgment on the awaited 

Coty Germany v Akzente case. The case concerned whether a supplier of luxury cosmetics, operating a 

selective distribution system for its products, may validly prohibit its authorized retailers from selling the 

products in a discernible way through third-party platforms such as Amazon and eBay. 

The Court upheld Advocate General Wahl’s Opinion by acknowledging the validity of a ‘market place ban’ 

insofar as it aims to preserve the luxury image of the goods and provided certain additional conditions are 

met.  

Thanks to the Court’s judgment, suppliers of luxury goods may ensure that the prestigious image of their 

brands, as reflected in the brick-and-mortar shops of their distributors, can now be mirrored online. 
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under examination reasonably sought to adjust the 

qualitative conditions of the selective network to the 

online environment. In assessing the proportionality of 

the clause, the Court also took into account that Coty 

did not restrict its distributors from performing online 

sales in an absolute or unreasonable manner; it allowed 

them to sell online both via their own websites, provided 

they have an electronic shop window and the luxury 

image is preserved, and via unauthorized third-party 

platforms, in a ‘non-discernible’ manner to the 

consumer. Online advertising and the use of online 

search engines were also a possibility. In doing so, the 

CJEU took the view that third-party marketplaces are 

not necessarily a significant distribution channel when it 

comes to goods offered through a selective distribution 

system. Besides, as the CJEU mentioned, the EU 

Commission confirmed in its final report on e-commerce 

(which you can read about in our relevant briefing), that, 

in the context of online distribution, over 90% of 

distributors operate their own online shops. 

Following the above, the CJEU held that clauses such 

as the one that Coty sought to bring in its distribution 

arrangements are compatible with EU competition law 

provided (i) they are applied in a uniform and 

non-discriminatory fashion, and (ii) they are 

proportionate in light of the objective pursued 

(preserving the luxury image of the goods). Finally, the 

CJEU rejected the view that the contractual clause 

under review can be construed as a customer or 

passive sales restriction of hardcore nature because it 

did not restrict internet sales altogether but only one 

specific type of sale. 

Points for the future 

The Judgment clearly favors companies operating 

selective distribution networks, particularly when they 

can argue that this distribution formula is appropriate for 

preserving the quality of products or services they 

distribute. It will be interesting to see in future how the 

permissible online sale through marketplaces in a ‘non-

discernable’ manner will be interpreted. Apart from 

luxury goods, the Judgment could be relevant to other 

branded goods too, ‘regardless of the nature of the 

product concerned and regardless of the nature of the 

selection criteria’ (para. 176, Vertical Guidelines), as 

long as the internet restrictions are proportionate to the 

objective pursued. Furthermore, by dissociating such 

bans on third-party online platforms from the hardcore 

restrictions of competition, they are to be assessed 

according to the EU Block Exemption for Vertical 

Agreements, and in situations where market shares 

exceed the 30% safe harbor, the operator of a selective 

distribution system will have the opportunity to self-

assess and argue the concrete effects of the ban on 

competition. 
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