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Introduction and background/ 

comparison with Italian GACS  

The Greek Asset Protection Scheme 

(“APS”, also known as “Hercules”) is 

similar to the Italian GACS and has been 

designed to assist banks in securitizing 

non-performing exposures (“NPEs”) and 

moving them out of their balance sheets.   

Under the scheme, an individually 

managed, private securitization vehicle 

will buy NPEs from the bank and dispose 

notes to investors. The State will provide 

a guarantee for the senior, less risky notes 

of the securitization vehicle. In exchange 

for such guarantee, the State will receive 

a commission at market terms.  

The European Commission has scrutinized 

this plan after long deliberations with the 

Greek Government from a state aid 

perspective and has finally concluded to 

provide its clearance since:  

 the risk for the State will be minimized 

because (a) the State guarantee only 

applies to the senior tranche of the 

notes and (b) an independent rating 

agency approved by the European 

Central Bank is expected to determine 

the rating of the senior tranche. 

 the State guarantee on the senior 

tranche will only become effective, if 

more than half of the non-guaranteed 

and risk-bearing riskier tranches have 

been successfully sold to private 

market participants. 

 the State's remuneration for the risk 

taken through a guarantee fee will be 

based on a market benchmark and will 

correspond to the level and duration 

of the risk the State takes in granting 

the guarantee. This means that the 

guarantee fee paid will increase over 

time in line with the duration of the 

State's exposure. This fee structure, in 

addition to the appointment of an 

external servicer, aims to increase the 

efficiency of the workout and likely 

recovery on the non-performing loans. 

Statistically, the NPEs of Greece’s four 

systemic lenders dropped to about €78 

billion at the end of June 2019, but they 

remain at particularly high levels despite 

the brave efforts to reduce them through 

sales and other means. The anticipated 

amount to be transferred to the Greek 

APS for securitization (approximately €30 

billion) is aimed at the fastest possible 

streamlining of the credit system so that it 

can release its potential for the financing 

of households and corporations.  

According to recent estimations it is 

expected that the NPE securitization 

transfers through such scheme will be 

attained at significantly higher prices than 

the ones achieved through the Italian 
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GACS.  Valuations of the respective 

guarantees indicate prices ranging 

between 34-35% of the NPE’s book value 

for corporate NPEs and may reach 45% for 

consumer NPEs in contrast to the 28% 

rate of the Italian GACS.   The main 

reasons are the following:  

a) Hercules covers a wider range of 

higher quality NPEs whereas GACS 

restricts the respective assets to very 

low quality loans with an average 

coverage index of a percentage of 

60%.  

b) The credit rating requirements of 

Hercules (higher than BB-) suggest a 

higher leverage potential.  Within the 

GACS framework, activation of the 

State guarantee requires a BBB/Baa2 

credit rating, i.e. 3 layers more. 

c) NPEs in Greece are mostly 

concentrated in the consumer market 

where in average 71% NPEs are 

secured through a guarantee or 

mortgage, which, combined with the 

expected real estate market prices 

improvement, might result in better 

pricing.     

 

The enactment of the legislative act 

pertaining to Hercules (the “Law”) 

The Law (Law 4649/2019) was submitted 

to the Hellenic Parliament on 10.12.2019, 

approved by majority on 12.12.2019 and 

subsequently published on 16.12.2019.  

The main points and provisions of the Law 

include the following: 

 Scope of application: The Law applies 

to securitization of Greek banks’ 

claims effected in accordance with 

the Greek securitization law 

3156/2003.  

 Object/ambit: The Law primarily sets 

forth the terms and conditions under 

which the Greek State will provide 

guarantees (against a commission) 

within the context of NPE 

securitizations (“Guarantee(s)”) in 

connection with senior notes only. 

 Guarantee terms:  

a) the State shall unconditionally 

and irrevocably guarantee to the 

senior bondholders that, if the 

transferee / notes’ issuer 

(“Transferee”) does not properly 

fulfill its obligations (i.e. payment 

of the senior bonds specified in 

the respective securitization 

documents), the guarantor will 

pay that sum upon demand to the 

bondholders for the account of 

the Transferee in the manner and 

currency prescribed under the 

terms and conditions of the 

abovementioned obligations. 

b) The guarantor shall be liable 

under the guarantee as if it were 

the sole principal debtor and shall 

also irrevocably and 

unconditionally waive any defense 

it would otherwise be entitled to 

as guarantor.  

c) The guarantor’s obligations shall 

be and remain in full force and 

effect by way of continuing 

security, until no sum remains 

payable under the respective debt 

obligations. 

d) In case the guarantor proceeds 

with any payment regarding the 

related debt obligations, it shall 
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be substituted in the rights of the 

senior bondholders. 

 Limit of Guarantees: The Guarantees 

provided in accordance with the 

above shall not exceed the maximum 

aggregate amount of 

€12.000.000.000, which can however 

be increased in the future by virtue of 

a relevant decision of the Ministry of 

Finance. 

 Securitization requirements: The Law 

further sets out the requirements in 

connection with the securitization 

structure, including the division 

between senior, mezzanine and junior 

notes and the below: 

- the consideration paid by the 

Transferee to the transferor may 

not exceed the total net book 

value of the transferred 

receivables; 

- the notes’ interest may be floating 

or fixed and the interest periods 

may be three-month, semi-annual 

or annual; 

- the Transferee may, for the 

purposes of the securitization, 

conclude any kind of loans, 

credits, interest hedging 

agreements or other; 

- the notes are freely transferred 

and capable of being admitted to 

trading in regulated markets. 

 Terms & Conditions to be included in 

securitization documents: The Law 

specifically sets outs the terms and 

conditions that shall be included in 

the securitization contractual 

documents, which indicatively include 

the following: 

 

- the Transferee’s delay in paying 

the senior notes’ interest and the 

Guarantee’s forfeiture shall not 

result in the Transferee’s 

obligations being held 

prematurely due and outstanding; 

- certain actions shall require the 

prior written consent of the 

Ministry of Finance; 

- the Greek State shall have 

recourse against the Transferee, 

in case the former pays any 

amount to the senior 

bondholders. 

It is lastly provided that the 

abovementioned contractual 

documents shall contain terms in 

accordance with the deferment of 

certain payments, namely payments 

owed to the servicer and interest 

payments owed to holders of 

mezzanine notes. 

 Waterfall structure: The Law further 

sets forth the waterfall structure in 

connection with payments received 

from the Transferee under the 

repayment and management of the 

transferred receivables. More 

specifically, taxes, servicing fees and 

the State’s commission for the 

provision of the Guarantee are 

included amongst the first waterfall 

payments, whereas claims of 

mezzanine and junior bondholders for 

payment of principal are included in 

the last ones. 

 Process for issuing the Guarantee:  

1. Application procedure:  
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- a credit institution acting as a 

transferor of securitized claims 

or the Transferee may apply to 

the Ministry of Finance for the 

provision of the Guarantee; 

- the application is drafted in 

accordance with the respective 

template attached to the Law 

and is accompanied by the 

supporting documentation 

provided in the Law; 

- the competent department of 

the Ministry of Finance 

conducts a completeness 

check within five (5) days and 

notifies the application to the 

competent committee (to be 

established in the Ministry of 

Finance); 

- applications properly filed shall 

be satisfied as per the timing / 

sequence of the filing thereof. 

2. Deadline: Applications filed for the 

provision of a Guarantee shall need 

to be submitted by 10.4.2021 or such 

other further date that may be 

determined. 

3. Implementation and effect: The 

Guarantee is granted by virtue of a 

relevant act issued by the Greek 

State in the form of a ministerial 

decision, (the “Act”) and becomes 

effective upon the conclusion of the 

respective agreement between the 

State (as guarantor) and the 

Transferee. Related templates are 

attached to the Law. 

4. Time limits: In case a Guarantee does 

not become effective within twelve 

(12) months as of publication of the 

relevant ministerial decision, the Act 

becomes ipso jure ineffective. 

5. Additional requirements: The 

following additional requirements 

are further set out, in order for the 

Guarantee to become effective: 

- completed transfer (by virtue of 

sale) to private investors, against 

a positive value, of at least fifty 

percent plus one (50% + 1) of the 

issued junior notes; 

- completed transfer (by virtue of 

sale) to private investors, against 

a positive price, of a sufficient 

number of junior notes and 

mezzanine (if any) notes, for the 

purposes of the derecognition of 

the securitized claims in the 

transferor’s financial statements 

(according to the each time 

applicable International Financial 

Reporting Standards); 

- obtaining of the minimum 

prescribed credit rating in 

connection with the senior notes 

(BB- (Standard & Poors), Ba3 

(Moody’s), BB- (Fitch), BBL (DBRS) 

or higher) by an accredited rating 

agency; 

- assignment of the securitized 

receivables is mandatorily 

assigned to an independent 

servicer (licensed servicing entity 

or credit institution) (“Servicer”). 

Fulfillment of the above is evidenced by 

the respective declaration of the 

transferor’s legal representative, 

accompanied by the related supporting 

documentation (including, indicatively, 

legal opinion of the counsel to the 

transferor as to the notes’ transfer, 
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certificate from the credit rating agency as 

to obtaining the minimum prescribed 

rate). 

6. Restrictions: The Greek State and 

related entities may not acquire 

(against a consideration) mezzanine 

or junior notes, issued within the 

context of securitization of 

receivables for which a Guarantee 

has been or is pending to be granted. 

7. Commission: The Greek State, under 

its capacity as guarantor, is entitled 

to receive a commission (from the 

date of the provision of the 

Guarantee and during the term 

thereof). The relevant amount is 

determined in the Act. 

8. Forfeiture: In case the Transferee 

does not pay its obligations under 

the senior notes, the senior 

bondholders may, within fifty (50) 

days notify to the guarantor their 

request to have the due amounts 

paid by the guarantor. Said request 

cannot be filed after the lapse of nine 

(9) months as of expiry of the 

abovementioned fifty-day 

timeframe. Within thirty (30) days as 

of receipt of the above request, the 

State (under its capacity as 

guarantor) shall pay the amounts due 

to the senior bondholders. The State 

shall be hence then entitled to 

receive from the Transferee the 

amounts so paid to the bondholders, 

along with interest accrued and 

collection expenses. 

9. Organization: The Ministry of Finance 

shall establish a special guarantee 

monitoring committee 

(“Committee”), which shall, inter 

alia, be responsible for the 

assessment of the requests for the 

provision of a Guarantee. 

10. Reporting: The Servicer shall submit 

to the Committee the servicing 

reports provided by the ESMA 

standards. 

11. Monitoring: Compliance with the 

provisions of the Law (particularly 

the senior notes’ credit rating 

process) shall be systematically 

monitored by an independent 

monitoring trustee. Said trustee shall 

be appointed by the Ministry of 

Finance (with the approval of the 

European Commission) and will need 

to have the required know-how. 

Related implementing decisions (of the 

Ministry of Finance) may subsequently 

supplement, clarify or amend the above. 

Commentary 

The anticipated enactment of the relevant 

law on the APS in Greece is expected to 

bring the domestic banking system into a 

new era, reduce the actual volume of the 

NPEs and allow the Greek banks to finally 

focus on their primary role, i.e. the 

economy financing. At the same time, the 

Greek banks will need to meet the real 

challenges, indicatively including 

digitalization, increase of income and 

reduction of the operating costs. 

“Hercules” seems to be a systemic 

solution paving the way and setting high 

expectations for the future; it is, 

nonetheless, admitted that, in order for 

all related problematic issues and 

concerns to be definitively resolved, the 

improvement of the overall 

macroeconomic environment is 

absolutely a prerequisite. 
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