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New EU instrument to address foreign subsidies- an 

additional layer to halt distortive non- EU capital inflows 

 

B Y  E V I  D I M I T R O P O U LO U ,  A N N A - M A R I A  P A PA M I CH A LO P O U LO U

The White Paper published by the 

European Commission on June 17, 2020 

proposes new tools and solutions to 

address the distortive effects of non-EU 

subsidies in the European market. These 

EU proposals to address foreign subsidies 

are placed within the overall policy 

adopted by the EU to screen the foreign 

direct investments through the Regulation 

no 2019/452 on March 21, 2019 (the FDI 

Screening Regulation), which has been the 

last few years a great concern within the 

EU. In fact, during the COVID-19 lockdown 

period, in March 2020, the European 

Commission published further guidance 

for the implementation of the FDI 

Screening Regulation. As a result, many 

European countries have adopted new 

rules on the screening of foreign direct 

investments within their territory either by 

requiring foreign state controlled investors 

to comply with additional filing 

requirements or by investigating the 

investor’s links to the governments. The 

White Paper is the response to the existing 

regulatory gap identified in the current EU 

legal framework (anti-trust rules which 

apply only to subsidies granted by EU 

authorities, EU trade policy & FDI 

Screening Regulation and Public 

Procurement rules) to address the 

distortions caused by foreign subsidies on 

the internal market.  

The distortion that non EU subsidies may 

cause can take various forms. Firstly, 

foreign subsidies may afford the power to 

less efficient operators to grow and 

increase their market share at the 

detriment of more efficient operators, 

resulting, therefore, in an uneven level 

playing field. Moreover, foreign subsidies 

may allow the subsidized acquirers to pay 

higher prices for EU assets, thus, distorting 

the value of the EU assets and preventing 

non subsidized acquirers from accessing 

the assets. Likewise, at the procurement 

market, subsidized entities are allowed to 

bid more advantageous prices to the 

detriment of more efficient and non- 

subsidized entities.   

The proposed regulatory framework is 

developed into three (3) Modules: 

addressing the distortions caused by 

foreign subsidies provided to an economic 

operator in the EU Market (Module 1); 

addressing the distortions caused by 

foreign subsidies in acquisitions of EU 

businesses (Module 2) and addressing the 

distortions caused by foreign subsidies in 

the context of EU public procurement 

procedures (Module 3). 

The proposed foreign subsidy measures 

are open for public consultation until 

September 23, 2020. On this basis and 

assuming a positive public response, the 
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Commission would aim to put forward 

specific legislative proposals in 2021. 

Module 1 is a the general measure 

addressing foreign subsidies causing 

distortions in the internal market. Module 

1 is a general instrument to address 

foreign subsidies and may apply in all 

market situations. Under this Module, the 

supervisory authority, which would be a 

national authority or the Commission 

itself, could act ex officio upon any 

assumption or information that a 

European company or otherwise a 

company active in the EU benefits from a 

foreign subsidy. If there is an evidence of 

such benefit, then the competent 

supervisory authority will assess whether 

such subsidy causes a distortion in the 

internal market. The White Paper also 

suggests that a foreign subsidy up to the 

indicative threshold of € 200,000 granted 

over three consecutive years may be 

presumed as not distortive to the internal 

market. At the same time, the White Paper 

lists the following categories of foreign 

subsidies that could create distortions in 

the internal market:  

 Subsidies in the form of export 

financing; 

 Subsidies to failing undertakings 

(unless they are granted to remedy 

economic disturbances); 

 Unlimited governmental guarantees 

of debt or liabilities of certain 

undertakings; 

 Operating subsidies in the form of tax 

reliefs; 

 Foreign subsidies directly facilitating 

an acquisition. 

Further to the above, the White Paper 

suggests a number of criteria relevant to 

the size of the subsidy, the situation of the 

beneficiary, the market concerned, the 

market conduct of the subsidized entity to 

assess whether the subsidy in question 

may have a distorting effect.   If it is 

established that the foreign subsidy is 

capable of distorting the internal market, 

then by applying the EU Interest Test, the 

authorities shall weigh the positive 

outcome of the subsidized investment 

against the degree of distortion. 

The Procedure under Module 1 consists of 

a two- step system: (a) the preliminary 

review and (b) the in –depth investigation. 

During the preliminary review process, the 

competent authority examines whether 

there is a possibility of distortion caused 

by foreign subsidies and if any distortion is 

suspicioned, then a more in-depth 

investigation will follow. If distortion of 

competition is confirmed, then the 

supervisory authority shall be given the 

power to impose redressive measures on 

the subsidized undertaking ranging from 

structural remedies and behavioral 

measures to redressive payments to the 

EU.  

Module 2 is a tool to address distortions 

caused by foreign subsidies that facilitate 

the acquisition of EU companies. The 

White Paper defines “acquisition” as the 

acquisition of direct or indirect control of 

an undertaking or the acquisition of a 

specific percentage of shares or voting 

rights or of material influence in an 

undertaking. The subsidized acquisition is 

defined as the planned acquisition of an 

EU undertaking where the acquiring party 

has received financial contribution by any 

third party government (at least three 

years prior to the required notification to 
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the competent authority or one (1) year 

following the closing of the acquisition). 

For the purposes of better targeting the 

problematic cases of the subsidized 

acquisitions, the White Paper suggests 

that the process under Module 2 shall 

apply if specific thresholds relevant to the 

target undertaking (for example, turnover 

of the target) or to the volume of the third 

country acquisition are met. 

Module 2 equally establishes a two- step 

notification system: (a) the short form 

notice to the authority, which should 

include basic information to allow the 

authority to identify possible problematic 

cases (e.g. information on ownership, 

financing of the acquisition, financial 

contributions). A summary of the 

proposed acquisition could be published 

for stakeholders to comment upon within 

a specific timeline. The White Paper also 

suggests that a standstill period should be 

also adopted during which the supervisory 

authority shall assess the proposed 

transaction and the parties shall be 

prevented from closing it; (b) the in-debt 

investigation, during which the supervisory 

authority may decide to open, if it 

considers during step 1 that the acquiring 

entity may have benefitted from foreign 

subsidy facilitating the acquisition. If the 

competent authority concludes that there 

is a distortion in the competition, then it 

may either adopt a conditional clearance 

subject to the satisfaction of commitments 

or prohibit the proposed transaction. 

Procedural wise, the White Paper 

recommends that the Commission should 

be competent to review the cases, if the 

thresholds triggering the notification are 

met. For cases below the thresholds, 

Member States may at their discretion 

apply the rules of Module 1 to review and 

assess the possible subsidized 

transactions. 

The White Paper also recommends a 

number of indicative criteria to assess the 

possible distortion of the market, due to 

the subsidized acquisition, relevant to the 

size of the subsidy, the situation of the 

target and of the acquirer (the larger they 

are, the more likely is the distortion) and 

the situation of the market. As under 

Module 1, the effects of the distortion in 

the market will be also weighed through 

the application of the EU Interest Test.  

Module 3 deals with distortions in public 

procurement procedure. The White Paper 

suggests that bidders will have to notify 

the contracting authority of any financial 

contribution they may have received from 

non-EU public entity in the previous three-

year period or any financial support they 

have arranged to receive during the 

execution of the contract. Because such 

notification entails a degree of self-

assessment from the part of the bidders, it 

is suggested that third parties are entitled 

to inform the awarding authority that a 

notification should have been made in the 

procedure. The information supporting the 

notification shall be transmitted by the 

contracting authority to the supervisory 

authority for assessment and review of the 

possible existence of a foreign subsidy. The 

investigation by the national supervisory 

authority shall be equally structured in two 

(2) steps: preliminary review and in-debt 

investigation. If during the preliminary 

review, the national authority concludes 

that no foreign subsidy has been involved, 

then it shall inform accordingly the 

supervisory authority and the Commission. 

If during the in-debt investigation, it is 

found that a bidder has benefited from 

such subsidy and that such distorts 
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competition, then the awarding authority 

may decide to bar the subsidized bidder 

from the relevant public procurement 

tender as well as from future procedures 

for a maximum of three (3) years. The 

enforcement of Module 3 requires a 

coordination and cooperation amongst the 

awarding authority, the national 

supervisory authority and the Commission. 

Conclusions: If the legislation proposed 

by the White Paper is adopted, then an 

additional layer of mandatory filing shall 

be required alongside the merger control 

review and the foreign direct investment 

review under the FDI Screening 

Regulation. The requirement for multiple 

filings at the EU level will significantly 

increase the transaction costs for foreign 

investors as well as shall impact on the 

timeline and certainty of the closing of the 

deals. Finally, the requirement upon the 

foreign companies to render their 

financing arrangements compliant with 

the new rules on foreign subsidies shall 

entail a compliance risk and shall render 

more complex their envisaged activities in 

the EU territory.  
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