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C O M P E T I T I O N  &  A N T I T R U S T  –  E C O M M E R C E  &  D I G I T A L  M A R K E T S  P R A C T I C E S  

 
The EU’s Digital Services Act package: Modelling 

Europe’s Digital Future 

 

In the aftermath of the European Commission’s (the ‘EC’) Digital Strategy  launch, the EC announced its highly 

anticipated dipole, i.e. the Digital Services Act (‘DSA’) and the Digital Markets Act (‘DMA’) proposal, the 

forerunner of EU regulatory developments for digital service providers. These legislative proposals currently 

under Parliament’s and Council’s examination, aim to reform digital space and to ensure better access for EU 

consumers and business to safer and more transparent online goods and services across Europe. In parallel, 

they aspire to safeguard that markets across the Union where gatekeepers are present, remain contestable 

and fair.  

THE DSA PROPOSAL 

The DSA, based on the rules of the E-Commerce Directive, responds to the need to update the 20-year-old 

content of the Directive and proposes separate and graded obligations on different, superimposed, types of 

digital service providers such as: a) intermediary services offering network infrastructure, including: b) hosting 

services such as cloud and webhosting services, including: c) online platforms bringing together sellers and 

consumers and d) very large online platforms reaching at least 45 million monthly users on average. 

The most important obligations introduced by DSA per digital service provider category are the following: 

Text for 
this 
circle 

Intermediary Services 

Hosting services 

Online platforms 

Very large platforms 

https://ec.europa.eu/digital-single-market/en/content/european-digital-strategy
https://ec.europa.eu/info/strategy/priorities-2019-2024/europe-fit-digital-age/digital-services-act-ensuring-safe-and-accountable-online-environment_en
https://ec.europa.eu/info/strategy/priorities-2019-2024/europe-fit-digital-age/digital-markets-act-ensuring-fair-and-open-digital-markets_en
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New obligations for intermediary 
services: 

 Transparency reporting  

 Requirements on terms of 
service due account of 
fundamental rights 

 Cooperation with national 
authorities following orders 

Points of contact and, where 
necessary, legal representative 

New obligations for hosting 
services: 

 Transparency reporting  

 Requirements on terms of 
service due account of 
fundamental rights 

 Cooperation with national 
authorities following 
orders 

 Points of contact and, 
where necessary, legal 
representative 

 Notice and action and 
obligation to provide 
information to users 

New obligations for online platforms: 

 Transparency reporting  

 Requirements on terms of service due account 
of fundamental rights 

 Cooperation with national authorities 
following orders 

 Points of contact and, where necessary, legal 
representative 

 Notice and action and obligation to provide 
information to users 

 Complaint and redress mechanism and out of 
court dispute settlement 

 Trusted flaggers 

 Measures against abusive notices and 
counter-notices 

 Vetting credentials of third party suppliers 
("KYBC") 

 User-facing transparency of online 
advertising 

 Reporting criminal offences 
 

New obligations for very large platforms: 

  Transparency reporting  

 Requirements on terms of service due account of 
fundamental rights 

 Cooperation with national authorities following 
orders 

 Points of contact and, where necessary, legal 
representative 

 Notice and action and obligation to provide 
information to users 

 Complaint and redress mechanism and out of court 
dispute settlement 

 Trusted flaggers 

 Measures against abusive notices and counter-
notices 

 Vetting credentials of third party suppliers ("KYBC") 

 User-facing transparency of online advertising 

 Reporting criminal offences 

 Risk management obligations and compliance officer 

 External risk auditing and public accountability 

 Transparency of recommender systems and user 
choice for access to information 

 Data sharing with authorities and researchers 

 Code of Conduct 

 Crisis response cooperation 
 

Key goals of the Digital Services Act: 

 Better consumers’ same level protection  and enforcement of their fundamental rights online 

 Establishment of a powerful transparency and accountability framework for online platforms 

 Fairer and more open digital markets 

 Harmonized EU legislation and by establishing mechanisms for sending orders to service providers 

throughout the single market 

Intermediary Services 
Hosting services 

Online platforms 

Very large platforms 
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Intermediary Services 

Providers of intermediary services (the ‘providers’), as per articles 10-13 of DSA, shall 

establish a single point of contact for direct communication with Member States’ 

authorities, the EC and the European Board for Digital Services. They shall designate a legal 

representative, legal or natural person, in case they do not have an establishment in the 

Union but offer services within the Union. Moreover, a special provision should be included 

in providers’ terms and conditions in case of any restrictions in relation to the use of their 

service, such as information on any policies, procedures, measures and tools used for 

content moderation, subject to the protection of fundamental rights of the recipients of the 

service. Last but not least, it is proposed that providers shall publish, at least once a year, 

clear, easily comprehensible and detailed reports on any content moderation they effected 

during the relevant period. 

 
 

By virtue of article 14-15 of DSA, it is suggested that providers of hosting services provide 

notice and action mechanisms enabling third parties to file a complaint concerning 

potentially illegal content. In the event that a provider of hosting services reaches the 

decision to remove or disable access to certain information, a clear and specific statement of 

reasons for that decision shall be notified to the recipient of the service who provided the 

information in question, prior to or at the time of the removal or disabling of access.  

 

 

By virtue of articles 17-24 of DSA, online platforms should provide for an internal complaint-

handling system offering recipients of the service the possibility to lodge a complaint against 

the platform’s decisions, online and free of charge. Recipients should be equally entitled to 

proceed to out-of-court dispute settlement of the disputes arising from the platform’s 

decisions. Additionally, online platforms are entitled to suspend the provision of services to 

recipients sharing illegal content, following prior warning and for a reasonable period of 

time.  

 

 

In light of article 26 of DSA, very large online platforms shall identify, analyze and assess any 

risk arising from the provision of their services, including a) dissemination of illegal content, 

b) restriction of fundamental rights and c) intentional manipulation of their service resulting 

in harmful consequences in public health, minors, civic discourse or electoral processes and 

public security. Moreover, very large online platforms should a) be submitted to audits by 

independent organizations at their own expense at least once a year b) include  in their 

Terms and Conditions the main parameters assessed in their recommender system c) 

appoint compliance officers responsible for supervising their compliance with the DSA. 

 

Providers of Hosting Services, including online platforms 

Οnline platforms (excluding micro and small enterprises) 

Very large platforms 
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SANCTIONS AND ENFORCEMENT 

For the purpose of DSA’s enforcement, each Member State shall designate a Digital Services 

Coordinator to monitor the compliance with the DSA as well as to act as a single contact 

point for the EC. Each Member State should also take part in the European Board for Digital 

Services, an advisory body assisting the European Commission. With reference to possible 

penalties imposed, Member States are the ones competent for the determination of said 

penalties which are substantial and shall not exceed 6% of a service provider’s annual global 

turnover or 5% of average global daily turnover in case of periodic payments  

As for very large online platforms, the DSA provides for even stricter requirements. In that 

case, the EC is granted a more active role, as it can initiate proceedings in the event of 

persistent infringements of the additional obligations imposed to very large platforms. 

Moreover, in case of non-compliance with the DSA, the EC has the power to impose fines 

(up to 6% of the platforms’ total turnover; up to 1% in the event of provision of incorrect, 

incomplete or misleading information; and periodic penalty payments not exceeding 5 % of 

the average daily turnover in the preceding financial year, per day). 

 
THE DMA PROPOSAL 

The DMA proposal introduces a comprehensive set of ex ante obligations on platforms that 

act as ‘gatekeepers’ in the digital sector. DMA’s key objective is to address the identified 

problems with reference to ‘core platform services’ 1 provided by ‘gatekeepers’, as well as 

to ensure contestability in the digital sector across the Union through ‘harmonized rules’. It 

is worth noting that Member States shall not impose on gatekeepers further obligations for 

contestable and fair markets, but this is without prejudice to rules pursuing other legitimate 

public interests, in compliance with Union law. It is also without prejudice to the application 

of Articles 101 and 102 TFEU and national competition / merger control rules and Regulation 

(EU) 2019/1150. 

At the core of the draft DMA is the notion of ‘gatekeeper’. In particular, as per article 3(1) of 

DMA, a provider of core platform services shall be designated as ‘gatekeeper’ if the 

following cumulative criteria are fulfilled:   

 it has a significant impact on the internal market;  

 it operates a core platform service which serves as an important gateway for business 

users to reach end users;  

 enjoys an entrenched and durable position in its operations or it is foreseeable that it 

will enjoy such a position in the near future; 

                                                           
1
 ‘Core platform services’  include exhaustively: (i) online intermediation services (ii) online search engines, 

(iii) online social networking services,  (iv) video sharing platform services, (v) number - independent 

interpersonal electronic communication services, (vi) operating systems, (vii) cloud services and (viii) 

advertising services (see https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020PC0842&from). 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020PC0842&from


                           

6 
 

 In that vein, as per article 3(2) of DMA a provider of ‘core platform services’ is 

presumed to be a gatekeeper if it meets the following quantitative thresholds (the 

‘thresholds’):  

 achievement of annual EEA turnover exceeding €6.5 billion in the last three financial 

years; or 

 average market capitalisation or equivalent fair market value exceeding €65 billion in 

the last financial  year; and  

 provision of a ‘core platform service’ in at least three Member States; 

 has over 45 million monthly active end users in the Union and over 10,000 yearly 

active business users established in the Union in the last financial year. 

Moreover, in light of DMA’s provisions, providers of “core platform services” have to verify 

themselves whether they meet the thresholds and shall notify the EC thereof within three 

(3) months after those thresholds are satisfied providing all the relevant information 

concerning the fulfilment of the latter. After such notification is received, the EC, without 

undue delay and at the latest sixty (60) days after receiving the relevant information, shall 

designate the provider of core 

platform services that meets the 

thresholds as a gatekeeper. The 

provider may, with its notification, 

present sufficiently substantiated 

arguments to rebut the gatekeeper 

presumption. In case the thresholds 

are not met, EC will be empowered 

to evaluate, in the context of a 

market investigation, the specific 

situation of a given undertaking and 

decide ad hoc the classification of it 

as a gatekeeper, on the basis of a case-by-case qualitative assessment taking into account a 

series of structural characteristics2. 

Obligations and prohibitions for gatekeepers  

The DMA lays down a series of obligations and prohibitions that gatekeepers need to comply 

with in order to achieve the Regulation’s objective and prevent practices of gatekeepers that 

limit contestability or are unfair. In particular, DMA provides for eighteen (18) obligations 

and prohibitions that all gatekeepers shall adhere to. More precisely, as per article 5 of 

DMA, designated gatekeepers are, inter alia, required to: 

 refrain from combining personal data sourced from core platform service with 

personal data from any other services offered by the gatekeeper or with personal data 

from third-party services unless the end user has been presented with the specific 

choice and provided consent in the sense of Regulation (EU) 2016/679;  

                                                           
2 i.e. the size, the number of business users, entry barriers derived from network effects and data driven 

advantages, scale and scope effects, business user or end user lock-in. 
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 allow business users to offer the same products or services to end users through third 

party online intermediation services at prices or conditions that are different from 

those offered through the online intermediation services of the gatekeeper;  

 provide advertisers and publishers to which it supplies advertising services, upon their 

request, with necessary information, e.g. concerning the price paid by the advertiser 

and publisher.   

Pursuant to article 6, a list of obligations for gatekeepers ‘susceptible of being further 

specified’ is also enumerated. Among other obligations, as per article 3(7) of the DMA, a 

gatekeeper shall notably:  

 refrain from using, in competition with business users, any data not publicly available, 

which is generated through business activities;  

 allow end users to un-install any pre-installed software applications on gatekeeper's 

core platform service except for these applications that are essential for the 

functioning of the operating system or of the device and cannot technically be offered 

on a standalone basis by third-parties;  

 refrain from treating more favourably in ranking, services and products offered by the 

gatekeeper itself or by any third party belonging to the same undertaking compared 

to similar services or products of third party and apply fair and nondiscriminatory 

conditions to such ranking;  

 provide to any third party providers of online search engines user – generated data, 

upon their request, with access on fair, reasonable and non-discriminatory terms.  

Obligation to inform about concentrations 

Another important novelty, aiming to capture significant non-notifiable concentrations in 

the sector, is article 12, according to which, a gatekeeper shall inform the EC (prior 

notification) of any intended concentration within the meaning of the EUMR involving 

another provider of core platform services or of any other services provided in the digital 

sector, irrespective of whether it is notifiable to an EU competition authority 

under Regulation (EC) No 139/2004 or to a national competition authority under national 

merger rules. 

Audit 

According to article 13, an Obligation for an audit is introduced for gatekeepers who, within 

six (6) months from designation, must submit to the Commission an independently audited 

description of any profiling techniques for consumers that the gatekeeper applies to or 

across its core platform services. The description shall be updated at least annually. 

Sanctions and Enforcement 

It is worth mentioning that the EC is the only competent authority for the enforcement of 

DMA. Hence, Member States may always request the Commission to initiate a market 

investigation for the purpose of designating a new gatekeeper. 
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The DMA proposal provides the EC with extended enforcement powers similar to those 

available under antitrust rules3. In case of non – compliance, the EC has the power to impose 

fines not exceeding 10% of the gatekeeper’s total worldwide turnover in the preceding 

financial year, as well as periodic penalties payments. It must be highlighted that in case of 

systematic non-compliance, the EC is empowered to impose additional remedies, whether 

behavioural or structural, having regard to the principle of proportionality (following a 

market investigation). The imposition of structural remedies is the ultimum refugium, as it 

may potentially extend to the divestiture of (parts) of a business. 

 
NEXT STEPS  

Both proposals are, for the time being, under Parliament’s and Council’s examination, in 

order for the said co-legislators to agree on a joint text that will empower the dynamic 

growth of the digital landscape whilst, at the same time, establishing a solid regulatory 

ground for innovation, growth and competitiveness.  

As for the DMA proposal, the process is expected to 

stimulate a stark debate, given the stringent 

obligations for gatekeepers laid down therein. In the 

heart of the debate lies the issue of “harmonization” 4 

of the new rules at Union level and the competency 

to enforce. While this joint text is highly expected, 

some Member States have already incorporated in 

their national competition laws specific provisions to tackle the market power of big 

technological giants. In particular, on January 19th, 2021, the German regulator made a 

fundamental and aspiring amendment on German antitrust law5. Under the new German 

Act, companies which, due to their strategic position and their resources, “are of paramount 

significance for competition across markets” are subject to special supervisory rules6.  In 

essence, a key question arising is the extent to which national provisions on the matter will 

be possible after the DMA is adopted.  

                                                           
3 According to Chapter V of DMA the EC inter alia may issue requests for information, carry out interviews and 

take statements, etc.  
4 See the recent statement of the Executive Vice-President for a Europe Fit for the Digital Age, Commissioner 

Vestager in her FT News Briefing interview: “EU legislation may be strict, it may put a lot of obligations and a 

number of restrictions on what they can do, but at least it has pan-European scale’’. Available at 

https://www.ft.com/content/2bd619a2-dee0-492a-b397-73a0ba0. 
5“Act Amending the Act against Restraints of Competition for a focused, proactive and digital competition law 4.0 

and amending other competition law provisions” (“GWB-Digitalisierungsgesetz” - GWB Digitalisation Act. 
6 See press release “Amendment of the German Act against Restraints of Competition” available at 

https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2021/19_01_2021_GWB%20Novelle.html. 

https://www.ft.com/content/2bd619a2-dee0-492a-b397-73a0ba0
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2021/19_01_2021_GWB%20Novelle.html
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