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The discussion for the avoidance of “moral

hazard” in insolvency is always topical: a
complete insolvency framework should include
measures for the prevention of abuse of
insolvency legal tools, so that only persons really

needing may take benefit of them.

Such purpose is called to serve a recent act of the
Bank of Greece imposing certain obligations to
financial institutions which would facilitate the

detection of abusive actions’.

The decision of the Bank of Greece aims to
establish a legal framework for the evaluation of
potentially abusive applications for bankruptcy or
possible cases where there is evidence that the

discharge of a debtor should not be allowed.

Relevant duties are prescribed for financial
institutions (namely credit institutions, leasing or
factoring companies, loan and credit servicers and
legal entities acquiring securitisation claims) which
abusive debtors’

shall monitor and report

behaviour in insolvency.

Financial institutions shall undertake the proper

measures of diligence within the context of their

! Act of the Executive Committee of the Bank of Greece no. 185/1/09.03.2021
(the “Act”) regarding the establishment of a framework of obligations of
financial institutions, by virtue of par. 2 of article 209 of law 4738/2020 for the
settlement of debts and the provision of a second chance (the “Insolvency Law”)

KG Law FIRM REF. NUM.: 4.489.501

participation in insolvency procedures as creditors
in order to ensure early detection of abusive
insolvency filings as well as cases where the

debtor’s discharge is questionable.

The measures to be taken, will be adjustable,
according to the operation of each one institution
and will concern their organizational structure, the
overall staffing, the outsourcing policy as well as
the adoption of automatic information systems for
the preparation of internal reports, record keeping

and monitoring of the procedures.

The Act also provides a non-exhaustive list
(typology) of acts that may indicate either abusive
insolvency filings by debtors or potential grounds
for exclusion of debtors’ discharge, among which

are the following:

(a) Fraudulent debt evasion

(b) Failure to submit a timely application for
bankruptcy by the Board of Directors of a société

anonyme

(c) Harmful transactions, such as donations,
payment of debts not yet fallen due, collaterals for
old debts, payment of debts in the suspect period,
transactions with members of the family of the

debtor or with related parties or persons that are
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connected with the debtor, or transactions aiming
to harm creditors or materially deviating from the

ordinary course of business

(d) Other acts, punishable as special crimes by

Insolvency Law, among others:

e elimination or non-disclosure of assets falling
within the insolvency estate, or in a manner
contrary to the rules of prudent financial
management;

e frustration of the performance of the
obligations of third parties, or damaging or
diminishing the value of assets;

e entering into harmful or speculative or
precarious transactions or placing excessive
sums of money in uneconomic expenditures or
becoming indebted for similar purposes;

e acquisition of goods or negotiable instruments,
for resale at prices substantially below their
value in a manner contrary to the rules of
prudent financial management;

o false representations that the debtor is
indebted to others or acknowledging non-
existent rights of third parties;

o failure to keep mandatory business books, or
keeping the books or modifying them in such a
manner that hinders the ascertainment of the
actual status of the debtors’ assets;

e destruction or concealment or failure to
disclose the existence of business books or
other records , the retention of which is
required by law, before the expiration of the
deadline within which those must be kept;

e failure to duly draft the balance sheet or

inventory, or drafting the balance sheet and
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inventory in a manner that hinders the
ascertainment of the actual status of the
debtors’ assets;

e reduction of the status of the debtor’s assets or
otherwise failure to disclose or concealment of

true contractual relationships.

Financial institutions will henceforth be required
to submit relevant data to the Bank of Greece by
the end of each calendar year, based on a sample
report, published with the Act. The first filing of
the reports is now due after the end of year 2021.
The Banking Supervision Department of the Bank
of Greece has been authorized to issue
clarifications and guidelines and to take any
necessary steps for the implementation of the

Act.

The above measures should be expected to
restrict cases of abuse and also limit cases of

“strategic default” by debtors.
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