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P U B L I C  L A W  P R A C T I C E  

Compulsory childhood vaccination through the 

recent case law  

BY ST AVRO ULA GE NIK ALIO T I  

 

During the COVID-19 pandemic, vaccination-

related judgments are rightly of great concern 

to the public. The most recent and interesting 

judgments of the European Court of Human 

Rights and the Council of State are the 

following: 

Ιn European level, the Grand Chamber of the 

European Court of Human Rights (ECHR 116 

(2021) 08.04.2021), held, by a majority, that 

there is no violation of Article 8 (right to 

respect for private life) of the European 

Convention on Human Rights resulting from a 

State’s compulsory vaccination policy and the 

measures taken to be achieved. The Court 

noted that the objective of the legislation 

relating to compulsory vaccination was to 

protect against diseases which could pose a 

serious risk to health. This referred both to 

those who received the vaccinations 

concerned as well as those who could not be 

vaccinated and were thus in a state of 

vulnerability, relying on the attainment of a 

high level of vaccination within society at large 

for protection against the contagious diseases 

in question. This objective corresponded to 

the aims of the protection of health and the 

protection of the rights of others, recognized 

by Article 8 of the Convention. It further 

considered that a wide “margin of 

appreciation” was appropriate for the 

respondent State in this context. The Court 

also examined the proportionality of the 

vaccine policy and concluded that, the 

measures complained of by the applicants, 

assessed in the context of the national system, 

had been in a reasonable relationship of 

proportionality to the legitimate aims pursued 

by the relevant State (to protect against 

diseases which could pose a serious risk to 

health) through the vaccination duty. 

In a national level, according to the judgment 

no. 2387/2020 of the seven-member 

composition of the Fourth Chamber of the 

Council of State, the decision to remove 

unvaccinated infants from a kindergarten was 

deemed legal. The Court's argument was 

based on the premise that public health care 

is a constitutional obligation of the State, in 

the context of which necessary measures 

must be taken in order to prevent the spread 

and to face infectious diseases, which pose a 

severe public health risk. These measures 

include the vaccination of infants and children, 

which is carried out in order to protect health, 

collectively and individually, from diseases and 

achieve their gradual extinction. The Court 
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accepted that the measure of vaccination may 

interfere with the free development of the 

personality and privacy of the individual. But if 

it is deemed necessary and appropriate, 

according to substantiated scientific data, for 

the protection of health of both the 

vaccinators themselves and third parties it is 

not disproportionate to the achievement of 

the aforementioned constitutional public 

purpose. Furthermore, according to the same 

Court, the adoption of the measure does not 

infringe the principle of equality, as all infants 

and children, without exception, are 

vaccinated, except from those who cannot be 

vaccinated for reasons related to health. On 

the contrary, the principle of equality would 

be violated if a person denied to be 

vaccinated, claiming that he or she is not at 

personal risk because he/she lives in a safe 

environment due to the fact that other 

persons in the environment have been 

vaccinated. 

Moreover, the Court stipulated that the 

statistically very small number of cases of 

serious side effects of certain vaccines does 

not make the legislative provision for the 

vaccination of infants and children 

constitutionally inadmissible. Rather, provided 

that the relevant legislation is based on valid 

and substantiated scientific data, it is 

tolerated for the public interest. According to 

the reasoning of the same Court, possibly, the 

victims of these side effects may, depending 

on the specific circumstances, have a claim for 

compensation, for damage caused not by 

illegal but by a legal action of the State. 

The last issue is exactly the one that concerns 

the second recent judgment no. 622/2021 of 

the First Chamber of the same Court.  

More specifically, according to the reasoning 

of the latter judgment, in the event that there 

is a direct damage to the health of a person as 

a result of the legal vaccination1, namely 

damage, not due to an intervening illegal act 

or omission, arises directly from article 4 par. 

5 in conjunction with article 25 par. 4 of the 

Constitution responsibility of the state for 

reasonable compensation of the damage of 

the victim. This is because, in these cases, the 

damage caused by the vaccination constitutes 

an excessive sacrifice for the victim (damage 

to health and personality), for the benefit of 

society as a whole. 

All the above decisions are related to 

compulsory vaccination and not an optional 

one such as the vaccination for COVID-19. 

However, although COVID-19 vaccination is 

not directly compulsory, similar characteristics 

can be distinguished, since it addresses the 

whole of society and is inspired by the same 

public purpose of preventing the spread and 

                                                           
1 Legal is the vaccination carried out for the 

purpose of protecting public health collectively and 

individually and provided for by specific legislation, 

adopting valid and substantiated scientific, medical 

and epidemiological data in the relevant field, with 

the possibility of exemption from it in specific 

individual cases, for which it is contraindicated. 
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control of infectious diseases, which pose 

severe public health risk. Regarding the 

COVID-19 vaccination, according to EU rules 

on liability for defective products, the 

responsibility remains with the company. 

However, in order to offset the potential risks 

posed by manufacturers, pre-purchase 

agreements provide that Member States shall 

reimburse the manufacturer for any liabilities 

arising, only under certain conditions laid 

down in the pre-purchase agreements. 
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