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D A T A  P R O T E C T I O N  P R A C T I C E  

 
The new Standard Contractual Clauses for the 

Transfer of Personal Data Outside the EEA are 

finally out                                                    

BY EL I NA GEO RGIL I ,  NATA LIA SO ULI A  

 

Following the upheaval brought by the decision of 

the European Court of Justice (“CJEU”) in Schrems 

II, the EU Commission issued on June 4, 2021 the 

long awaited new Implementing Decision (EU) 

2021/ 914 on Standard Contractual Clauses (SCCs) 

for the transfer of personal data to third countries 

under the General Data Protection Regulation 

(“GDPR”) regime1.  

SCCs represent one of the most widely used tools 

for cross-border data transfers, especially after the 

“invalidation” of the Privacy Shield. The new SCCs, 

which repeal the existing, outdated, SCCs adopted 

under the  Directive 95/46/ EC of the European 

Parliament and of the Council of 24 October 1995 

on the protection of individuals with regard to the 

processing of personal data and on the free 

movement of such data (i.e. Decision 2001/497/EC 

and Decision 2010/87/EU), are purported to 

address the requirements of the GDPR, the 

European Court of Justice in Schrems II as well as 

the Joint Opinion of the European Data Protection 

                                                           
1 On the same day the Commission issued the Commission 
Implementing Decision (EU) 2021/915 on standard contractual 
clauses between controllers and processors under Article 28(7) 
of Regulation (EU) 2016/679 of the European Parliament and 
of the Council and Article 29(7) of Regulation (EU) 2018/1725 
of the European Parliament and of the Council, which fulfil the 
requirements for contracts between controllers and 
processors in Article 28(3) and (4) of Regulation (EU) 2016/679 
and of Article 29(3) and (4) of Regulation (EU) 2018/1725. 

Board and the European Data Protection 

Supervisor. The Commission claims that the new 

SCCs are devised to “offer more legal predictability 

to European businesses and help, in particular, 

SMEs to ensure compliance with requirements for 

safe data transfers, while allowing data to move 

freely across borders, without legal barriers”. 

Transition Period 

The new SCCs come into effect as of June, 27 2021. 

Businesses are granted a three-month transition 

period (that is until September, 27 2021), during 

which they can still rely on the old SCCs and a 

further 15-month window (that is until December, 

27 2022) to update all contracts incorporating the 

old SCCs, provided the processing operations that 

are the subject matter of the contract remain 

unchanged and that reliance on those clauses 

ensures that the transfer of personal data is 

subject to appropriate safeguards.  

Scope 

The SCCs can only be used to legitimize transfers of 

personal data to third countries, to the extent that 

the processing by the importer does not fall within 

the scope of the GDPR. 

 

https://curia.europa.eu/juris/document/document.jsf?text=&docid=228677&pageIndex=0&doclang=en
https://curia.europa.eu/juris/document/document.jsf?text=&docid=228677&pageIndex=0&doclang=en
https://eur-lex.europa.eu/eli/dec_impl/2021/914/oj?uri=CELEX%3A32021D0914&locale=en
https://eur-lex.europa.eu/eli/dec_impl/2021/914/oj?uri=CELEX%3A32021D0914&locale=en
https://eur-lex.europa.eu/eli/dec_impl/2021/914/oj?uri=CELEX%3A32021D0914&locale=en
https://eur-lex.europa.eu/eli/reg/2016/679/oj
https://edpb.europa.eu/our-work-tools/our-documents/edpbedps-joint-opinion/edpb-edps-joint-opinion-12021-standard_en
https://edpb.europa.eu/our-work-tools/our-documents/edpbedps-joint-opinion/edpb-edps-joint-opinion-12021-standard_en
https://edpb.europa.eu/our-work-tools/our-documents/edpbedps-joint-opinion/edpb-edps-joint-opinion-12021-standard_en
https://eur-lex.europa.eu/eli/dec_impl/2021/915
https://eur-lex.europa.eu/eli/dec_impl/2021/915
https://eur-lex.europa.eu/eli/dec_impl/2021/915
https://eur-lex.europa.eu/eli/dec_impl/2021/915
https://eur-lex.europa.eu/eli/dec_impl/2021/915
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Key Takeways 

1. Modular Approach  

Instead of having different sets of standard 

contractual clauses like the previous version, the 

new SCCs consolidate the rules for all potential 

real-world transfer scenarios (Module 1: controller 

to controller, Module 2: controller to processor, 

Module 3: processor to sub-processor, Module 4: 

processor to controller) into a single document. 

The parties wishing to enter into SCCs are required, 

depending on their status, to combine the general 

clauses with the modular clauses applicable to 

their particular situation, without though 

modifying the wording of the clauses selected. 

2. Docking Clause  

The news SCCs are intended to streamline the 

contracting process in the context of multilateral 

contractual arrangements, since they allow 

multiple parties to sign the same agreement and 

incorporate an, optional, “docking clause”, 

enabling new parties to accede to an existing 

agreement, with binding effect, at any point in 

time by executing a specific annex. 

3. Transfer Impact Assessments  

Echoing Schrems II ruling, the new SCCs contain a 

representation of both the data importer and 

exporter that they have no reason to believe that 

the laws and practices in the country of destination 

prevent the importer from fulfilling its obligations 

under the SCC. 

To do so, the parties are required to carry out and 

document a comprehensive risk assessment of the 

transfer, to be made available to the regulatory  

 

 

authorities upon request, taking account of (i) the 

circumstances of the transfer, (ii) the laws and 

practices of the third country and (iii) the 

contractual, technical or organisational safeguards 

in place. 

4. Security  

The new SCCs place much emphasis of security of 

processing in all transfer scenarios, not only in 

Controller to Processor transfers. Data exporters 

using the SCCs must warrant that they have “used 

reasonable efforts” to determine whether data 

importers can “through the implementation of 

appropriate technical and organisational 

measures” fulfill their obligations laid down in the 

SCCs. A detailed description of the technical and 

organizational measures of the data importer 

should be annexed to the SCCs. 

5. Data Subjects 

Data subjects may invoke and enforce certain 

provisions of the SCCs, as third-party beneficiaries, 

not only against the data exporter but also against 

the data importer. Therefore, the data importer 

shall inform data subjects in a transparent and 

easily accessible format, through individual notice 

or on its website, of a designated contact point 

authorized to handle complaints related to 

compliance with the SCCs. 

Moreover, the data exporter, depending on its 

role, shall either respond directly or assist the data 

exporter in responding to data subjects requests 

under Articles 13 – 22 of the GDPR. 
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6. Access requests  by public authorities 

Under the new SCCs the data importer undertakes 

to notify the data exporter promptly in case of 

legally binding requests from or any direct access 

by public authorities to data transferred under the 

SCCs; and challenge such request if, after careful 

assessment, it concludes that there are reasonable 

grounds to consider that the request is unlawful. 

7. Data Processor – related Clauses 

No separate data processing agreement with 

Article 28 of the GDPR obligations would be 

required for cross-border data transfers from 

controller to processor or from processor to sub-

processor, given that the GDPR Article 28 

requirements are already baked into the SCCs.  

8. Liability 

The rules on liability are in line with the GDPR. The 

New SCCs provide that each party shall be liable to 

the other party/ies for any damages it causes the 

other party/ies by any breach of the SCCs. 

Supplementary Measures 

The SCCs will have to be read in conjunction with 

the EDPB Recommendations on Supplementary 

Measures, the final version of which is anticipated 

soon (the draft version is available here). 

Therefore, it is possible that, in addition to 

entering into SCCs, parties may be required to 

implement other supplementary measures, which 

will be set forth in EDPB Recommendations on 

Supplementary Measures. 

 

 

 

 

https://edpb.europa.eu/sites/default/files/consultation/edpb_recommendations_202001_supplementarymeasurestransferstools_en.pdf
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