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L I T I G A T I O N  &  A R B I T R A T I O N  P R A C T I C E    

 
Proposal for a new Product Liability Directive 

BY VICK Y K RI KETOU

 

Product liability within the European Union is 

primarily regulated by Directive 85/374/EEC, widely 

known as Product Liability Directive (PLD). On a 

general comment, it must be noted that, whilst 

almost forty years have passed as of the adoption 

of this regime, the latter remains largely efficient to 

tackle with legal issues arising from defective 

products. On the other hand, the evolving digital 

technologies of recent years and the emergence of 

innovative definitions and notions have made the 

introduction of new provisions and thus the revision 

of the PLD essential. The extent of these new 

elements might also  be the explanation behind the 

fact that the Commission opted for the replacement 

of the PLD with a new Directive, instead of the 

simple introduction/revision of some provisions.  

Within the above context, on September 28th 2022, 

the long-awaited proposal for a new PLD was 

published by the European Commission. Some of its 

most noteworthy provisions, if the latter is indeed 

adopted as it stands, are indicatively the following: 

 The Directive adopts new meaning of the 

notion of “manufacturer”, whilst it gives a 

clear picture on the concept of the “placing on 

the market”. 

 The Directive expands the scope of “product”, 

including new digital manufacturing files and 

software. 

 Further, the definition of “damage” is 

expanded, so as to explicitly include the 

psychological harm (already widely recognized 

by the national Courts), along with classifying 

as damage the loss or corruption of data that is 

not used exclusively for professional purposes. 

In terms of compensation, the 500 euro 

threshold is eliminated and even lower 

amounts for property damage can be claimed. 

 The potential pool of “defendants” is widened 

with a view of always having a liable party, 

based within the European Union. In this 

respect, not only the manufacturer, the 

importer and the distributor can be held liable, 

but similar liability can also be established 

against online platforms, persons modifying 

the product or fulfillment service providers. 

The concept of “fulfillment service provider” is 

new and refers to any person offering at least 

two of the following services: warehousing, 

packaging, addressing and dispatching of a 

product, without having ownership of it. 

 The concept of “defectiveness” is re-

established, adopting the wording already 

approved by the CJEU, indicatively in C-503/13, 

and included in recital 6 of the current PLD. As 

such, the defectiveness of a product is 

determined on the basis of whether it provides 

the safety, which the public at large is entitled 

to expect. At the same time, explicit reference 
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is made to the influence of any regulatory 

approval/intervention related to certain 

products or to the existence of coherent 

instructions for use of products, when 

determining their defectiveness. These two 

elements are extremely important in some 

product categories, such as pharmaceuticals. 

Along with the above provisions, crucial is the 

adoption of several “presumptions of harm”. The 

concept of rebuttable presumptions is a common 

method to facilitate the evidential difficulties of 

plaintiffs, whilst, in the new regime, these 

mechanisms seem to, at a first glance, put the 

consumers at a privileged position. More 

specifically, under the new regime, the defect is 

deemed presumed, for instance, when the 

defendant failed to comply with specific safety 

requirements or to disclose evidence. Accordingly, 

the causal link between the defectiveness and the 

damage is presumed, when the product has been 

established to be defective and the damage seems 

consistent with such kind of a defect-a presumption 

seemingly relevant to the concept of the “serious, 

specific and consistent presumptions” adopted in 

CJEU C-621/15. Last but not least, both the defect 

and the causal link can be presumed under certain 

circumstances, if, due to technical or scientific 

complexity, the consumer has no efficient evidential 

ability. 

On a general comment, it is worth noting that the 

European legislator, through the proposal of the 

new PLD, seems to have perceived the necessity of 

change with regards to the rules for liability deriving 

from defective products. This necessity is prescribed 

by the emerging digital technologies and the fact 

that these developments have constituted the 

products extremely complex and the respective 

ability to prove their defectiveness challenging. On 

the other hand, the application of such new rules, 

especially as far as the presumptions of harm are 

concerned, shall not constitute a convenient and 

lightheartedly adopted option, so as to collectively 

accuse any complex technology as defective. The 

balance between the protection of consumers and 

the promotion of technology, aiming to the welfare 

of people, must always be preserved and any 

legislative initiative shall be launched, developed 

and applied with this purpose in mind. 
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