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The timeline 

On February 1st the Hellenic Competition 

Commission (the HCC) published its much 

awaited Guidelines on the implementation of 

article 1A “Invitation to conclude a prohibited 

collusion and announcement of future pricing 

intent with regard to products and services 

between competitors” of law 3959/2011 on the 

protection of free competition (the Guidelines).  

Back in October 2022, the HCC had launched a 

public consultation on the draft Guidelines to 

obtain input from market participants and 

companies for possible improvements to the 

text. The public consultation was concluded in 

November 2022 and it seems that the draft 

version of the Guidelines was adopted with the 

addition of some tweaks and additional 

examples.  

The Guidelines aim to shed some light into 

Article 1A that has sparked vivid discussions, 

drawing the attention of both the companies 

and the competition authorities at national but 

also EU level.  Practically, Article 1A is the first 

national competition provision of a Member 

State that is meant to cover the so called 

“oligopoly gap”, namely unilateral conduct (that 

cannot be caught under article 101 TFEU/1 

GCA1)2  taking place in markets which are 

sufficiently transparent so as to allow collusive 

                                                           
1 Greek Competition Act (‘GCA’). 
2 As explained below, unilateral behavior that qualifies as 
an abuse of dominance is always assessed under Article 102 
and/Article 2 GCA.  

 

outcomes when some information is 

communicated between competitors3.  

New Article 1A 

As seen in our previous newsletter, new Article 

1A was introduced in January 2022 to address 

two different forms of unilateral practices: (a) 

invitation(s) to a cartel and (b) price signaling.  

Invitations to a cartel or as per article 1 A 

invitations to collude are meant to draw into the 

HCC’s scrutiny, solicitations that have not been 

accepted, hence do not qualify as agreements 

between competitors so as to apply article 101 

TFEU and/or the relevant national provision. This 

practice has been called by many as an 

“attempted cartel”. On the other hand, price 

signaling is the act of a company that unilaterally 

announces publicly its future pricing policy and 

strategy where the market conditions are such 

that allow for tacit collusion to take place. Again, 

this conduct is not an agreement from a 

competition law perspective and cannot 

therefore be addressed by applying article 101 

TFEU and/or the relevant national provision.  

                                                           
3 The reform was presented in the 6

th
 International 

Conference on Competition Law and Policy that took place 
in Athens in November 2022; it was also extensively 
discussed in the webinar held by the HCC “Expanding the 
boundaries of Competition Law” back in November 2022 
(publicly available on YouTube ) where competition scholars 
including Giorgio Monti and Richard Wish participated in 
the discussions giving the attendees and also the HCC ‘food 
for thought’ on what to expect from the application of 
Article 1A and what are the challenges of this new legal 
tool. 

 

https://kglawfirm.gr/wp-content/uploads/2022/01/Newsletter-Competition.pdf
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The Guidelines 

Scope of the Guidelines  

The Guidelines can now be found in Greek on 

the HCC’s website4.  

First and foremost, the Guidelines frame the 

scope of application of Article 1A stressing that: 

 it relates to disclosure of information that 

targets competitors and is therefore not 

applicable in the context of a vertical 

relationship or in the context of a relationship 

between a company and a final consumer;  

 

 it does not apply to agreements between 

companies or to decisions by an association 

of undertakings, or where the unilateral 

conduct consists of an abuse of a dominant 

position; 

 

 it only relates to practices restricting effective 

competition within the Greek territory; 

 

 these practices can be objectively justified as 

long as the companies prove that they meet 

by analogy the conditions of par. 3 of article 1 

Law 3959/2011 and/or Article 101(3) TFEU; 

 

 it only applies to companies with a total 

turnover exceeding the amount of EUR 

50.000.000 that occupy more than 250 

employees. 

 

Article 1A paragraph 1 - Invitation to a cartel  

The Guidelines explain that the invitation to a 

cartel concerns private or public 

communications towards a competitor (not 

internal discussions). The rationale behind this 

provision is that an invitation to cartel – even if 

rejected - is already an action taken to complete 

a hardcore infringement. It seems to introduce  a 

                                                           
4  The English version is for the moment only available for 
the draft Guidelines presented for public consultation. 

by object infringement and it will be assessed by 

drawing guidance, by analogy, from the 

principles in the national and EU case law and in 

the EU Guidelines on the applicability of Article 

101(1) TFEU5.   

The Guidelines clarify what it means to propose, 

coerce, motivate or in any way invite another 

company to participate in a cartel, pointing out 

that the precise nature of the “invitation” will be 

assessed on a case-by-case basis. Merely 

communicating one’s own actions or plans 

would not generally be considered to be an 

invitation to collude - it may nevertheless 

constitute price signaling where future pricing 

intentions are communicated. 

The Guidelines also contain examples of what 

can qualify as a proper rejection or acceptance 

of a private invitation to collude when the invite 

has been addressed via the phone, in person or 

via an email.  It also provides examples of proper 

distancing in the case of public invitations.    

Of course an invitation to form a cartel is an 

invitation to enter into a specific type of 

anticompetitive agreement. Hence, the 

Guidelines explain that this provision does not 

impact on the freedom of expression of the 

companies, but only restricts invitations to enter 

into an agreement regarding: a) purchase or 

selling prices, or b) production, supply, 

technological development, or investments, or c) 

the allocation of markets or sources of supply. 

However, at the same time it is also made clear 

that invitations to fix any other trading 

conditions may in certain circumstances amount 

to an indirect fixing of a selling or purchasing 

price. 

Finally, even where an invitation does not 

explicitly invite participation in a cartel, it is 

possible for an invitation to qualify as such, if it 

                                                           
5 See Guidelines on the applicability of Article 101 of the 
Treaty on the Functioning of the European Union to 
horizontal co-operation agreements (2011/C 11/01). 
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implicitly invites participation in such an 

agreement. 

Price signaling  

The Guidelines define price signaling as 

unilateral conduct that does not constitute an 

invitation to collude but constitutes a direct or 

indirect communication of future pricing 

intentions of a company to its competitors. The 

potential concern with these unilateral 

announcements is that they may facilitate a 

mutual understanding to compete less 

aggressively in a concentrated market. 

Unilateral public disclosure may take different 

forms using any medium (e.g. panel discussions, 

public or semi-public meetings with the 

presence of competitors, analysts or journalists, 

interviews published in journals). However, not 

all announcements are the object of scrutiny: 

The Guidelines have identified that competition 

may be restricted by the announcements of a 

company that: (a) forecast its future conduct and 

the industry’s future performance; (b) prescribe 

how a rival or the industry should behave in the 

future; and (c) describe how its future conduct is 

contingent on a rival’s conduct. The Guidelines 

elaborate on each category of announcements 

also providing practical examples.   

The HCC will take into account different factors 

in order to assess whether a disclosure restricts 

effective competition and the Guidelines explain 

that ultimately the national and EU case law and 

the applicable EU Guidelines regarding the 

application of Article 101(1) TFEU to the 

restrictions of competition by effect6, shall apply 

by analogy. 

More specifically, in the effects analysis, factors 

that will be taken into account include, among 

others, whether the information is individualized 

or aggregated, whether it relates to future 

pricing/market activity or historic data, whether 

                                                           
6 Ibid. 

it is genuinely public information or not, whether 

there is a pattern in similar disclosures in that 

market, the competition dynamics in the market 

and the position of the disclosing undertaking in 

that market (an information disclosure could 

have restrictive effects if the announcing 

undertaking has a market share of at least 10% 

in the relevant market). 

Finally, a public announcement will not 

constitute price signaling if it is addressed to end 

users (customers) or if the company proves that 

this announcement is ‘part of standard business 

practice’ – the Guidelines elaborate briefly on 

when this can be the case.  

Interplay between an Invitation to a cartel and 

price signaling  

Generally, invitations to cartel will primarily 

concern private communications between 

competitors. An invitation to cartel could be 

public as long as it is addressed directly to 

competitors and the addressees of the public 

invitation can be directly determined by the 

invitation itself. In the contrary, the conduct that 

would amount to price signaling concerns public 

disclosures that are not directly addressed to 

competitors and therefore cannot establish the 

existence of an invitation to collude, but may 

induce competitors, by effect, into tacit 

collusion.  

The Guidelines also note that when a company 

engages in future pricing announcements based 

on a legitimate business reason and is not able 

to substantiate the legitimate reason, this could 

(a) amount to a cartel invitation, if the HCC finds 

that the alleged legitimate business reason is 

pretextual (e.g. the behavior does not have 

sufficient relevance to that legitimate business 

reason) or (b) initiate a price signaling 

investigation by the competition authority.  

Draft Guidelines vs adopted Guidelines  

The adopted Guidelines provide a better 

understanding of how a proper rejection of a 
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cartel invitation should look like. In particular, a 

rejection would consist of either informing the 

HCC on the matter or an act of public distancing. 

Any other form of response (e.g. simply ignoring 

the invite) would trigger the application of 

article 101 TFEU and/or the relevant national 

provision. The Guidelines also now provide an 

extensive example of disclosure of information 

within the context of a distribution system to 

showcase the difference between invitation to a 

cartel (competitor to competitor) and a cartel 

facilitator case where a supplier relies on 

retailers to further diffuse information to other 

suppliers.   

In addition, the adopted Guidelines also provide 

further guidance by adding more examples in 

the indicative list of public announcements that 

do not qualify as price signaling and 

announcements that could raise some concerns. 

It also provides more examples as to when a 

public announcement can be deemed to be 

addressed to end–users and further examples 

that can be deemed to be addressed to 

competitors.  

The enrichment of the Guidelines with examples 

regarding types of public announcements that 

could qualify as price signaling or not was crucial 

given that at the stage of the public consultation 

many companies were concerned that 

companies will no longer be willing to make any 

public announcement in the fear of infringing 

competition rules. Companies also reported at 

the consultation phase that the notion of 

“legitimate business reason” that could justify an 

announcement was vague and somehow an 

easily debatable concept that does not provide 

for legal certainty; however the section on the 

definition of “legitimate business reason” has 

remained identical as the one in the draft 

Guidelines. It is perhaps one of the topics where 

more guidance will be given via the HCC’s future 

decisional practice.  

Conclusion  

Inspired primarily by the Australian, the UK and 

the US jurisdiction, Article 1A is here to stay. It 

remains to see how Article 1A and its Guidelines 

will shape the HCC’s decisional practice and vice 

versa in the long term. The HCC foresees that 

Article 1A will initiate a new competition trend 

which will spread to other Member States. Time 

will only show if this prediction will indeed 

materialize and a lot depends on the extent to 

which the respective provision will be applied in 

practice and will further safeguard competition 

in the market.  
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