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An interesting debate in the field of Intellectual
Property (IP) Law revolves around the issue of
whether food taste can be protected under copyright
and/or any other IP right.

Copyright

“Copyright (or author’s right) is a legal term used to
describe the rights that creators have over their
literary and artistic works. Works covered by copyright
range from books, music, paintings, sculpture, and
databases,
advertisements, maps, and technical drawings”
(WIPO).

films, to computer  programs,

According to the European Court of Justice (“ECJ”),
food taste cannot be protected under copyright law.
In case no. C-310/17, Levola Hengelo BV v Smilde
Foods BV (“C-310/17”), the ECJ ruled that the taste of
a food product is not eligible for copyright protection
since it cannot be considered as a “work”, under
European Union (EU) copyright law. Indeed, for a
work to be protected under copyright, it should
qualify as an original intellectual creation. In C-
310/17, the ECJ ruled that for a creation to constitute
a “work” in terms of copyright law, (i) there must be
an “expression” of said creation, and (ii) such creation
must be “identifiable with sufficient precision and
objectivity”. These two criteria could not apply in the
case of food taste, since it is a subjective matter,
experienced differently by every individual,
depending, inter alia, “on factors particular to the
person tasting the product concerned, such as age,
food preferences and consumption habits, as well as
on the environment or context in which the product is
consumed” (par. 42 of Judgment in C-310/17).

Greek Courts also recently ruled that food taste
cannot be protected under Greek copyright law
(decision no. 15010/2022 of the Multi-
Membered Court of First Instance of
Thessaloniki) (“GR decision 15010/2022”), as it
cannot classify as a “work”.

More in particular, pursuant to Art. 2 par. 1 of
Law No. 2121/1993, “the term ‘work’ shall
designate any original intellectual literary,
artistic or scientific creation, expressed in any
form”. In this regard, Greek Courts have ruled
that the “originality” threshold that needs to be
reached and the meaning of which is not defined
by law, refers to the fact that under similar
circumstances and with the same objectives, no
other creator, in the reasonable probability,
would have been able to create a similar work or,
in other words, that the work presents an
individual peculiarity or a minimum threshold of
creativity.

This judgment is based on the “individuality” of
each work, so that the work could be deemed as
“statistically unique”. GR decision 15010/2022
states, among others, that, in essence, a
prerequisite for an intellectual creation to qualify
as an original one, is that it reflects the
personality of the creators as manifested
(expressed or imprinted) by their free and
creative choices made during the creative
process. Whether an intellectual creation, which
has been expressed in any form, is original or not,
is subject to proof and is to be decided by the
competent Courts.



Therefore, at the moment, “it is not possible in
the current state of scientific development” (C-
310/17) to identify taste with sufficient precision
and objectivity so as to protect it under
copyright.

It is interesting to note that, although a given
recipe, the execution of which results in a specific
and unique taste, might not be able to be
protected via copyright, such right could cover
the expression of that recipe as a literary work
(e.g., the sequence of words and phrases and the
aesthetic way these are laid out, as well as other
elements that constitute that specific expression
of the recipe as a work, provided it fulfills all
singularity and originality criteria under
copyright law). Further, the idea incorporated in
that recipe, the steps leading to the end-result,
the tastes that derive from executing the
provided instructions, would all remain out of
the scope of any copyright protection.

Trademarks

In its Art. 4(b), the EU Trademark Regulation
2017/1001 provides that a trademark must be
represented on the EU trademark registry, “in a
manner which enables the competent authorities
and the public to determine the clear and precise
subject matter of the protection afforded to its
proprietor”.

Said provision is further clarified by the EU
Trademark Implementing Regulation 2017/1431,
in Art. 3 par. 1 and 9 of which it is provided that
a trademark “shall be represented in any
appropriate form using generally available
technology, as long as it can be reproduced on
the register in a clear, precise, self-contained,
easily accessible, intelligible, durable and
objective manner”, and that “[t]he filing of a
sample or a specimen shall not constitute a
proper representation of a trademark” (further
elaboration on the matter may be found in the
European Union Intellectual Property Office
(“EUIPQ”) Trade Mark guidelines).
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Consequently, so far, no taste marks have been
registered with the EUIPO or the Hellenic
Industrial Property Organization (abbreviation in
Greek “OBI”) registries, since no trademark
application appears to have fulfilled the above-
mentioned criteria (further elaboration on the
matter may be found in the EUIPO Trade Mark
guidelines).

Trade secrets

Currently, the most effective, but not directly
related to copyright and/or trademark
protection, way of safeguarding creators’
interests on food taste, appears to be the
protection of recipes by virtue of the
development and implementation of trade
secret related protocols and the execution of
confidentiality/non-disclosure agreements.

Final thoughts

Taking into consideration that, for the time
being, the publicly available technological tools
and solutions cannot be considered to provide a
satisfactory identification method for taste, able
to fulfil all the above-mentioned criteria, no IP
rights can be granted to a person (natural or
legal) for the use and exploitation of a given
taste. At present, creators of food tastes may
solely rely on trade secret related protection
means and contractual documents.
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